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Court of Appeals of the District of Columbia 


No. 5605. 

| 

William S. Pote (Station WLOE), Appellant, 

v. 

I 

Federal Radio Commission. 


1 In the Court of Appeals of the District of Columbia. 

No. 5605. 

I 

_ i 

William S. Pote (Station WLOE), Appellant, 

v. 

I 

Federal Radio Commission, Appellie. 

Notice of Appeal. 

Now comes William S. Pote, who says th^t he is ag¬ 
grieved by a decision of the Federal Radio j Commission 
rendered January 18, 1932, denying his application for in¬ 
voluntary assignment of license of Station jWLOE, and 
hereby gives notice of his appeal from said [decision, as¬ 
signing in support thereof the following reasons: 

Reasons for Appeal. 

Appellant herein was the original licensee of Station 
WLOE and the controlling stockholder of the New England 
Broadcasting Company, which had been organized in 1927 
to operate the station. On January 12, 1929, an agreement 
was entered into between appellant, The N^w England 
Broadcasting Company and the Boston Broadcasting Com¬ 
pany, whereby the latter company was placed in complete 
control of station management and in possession of its 


1—5605a 
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physical assets. The agreement also provided that the 
right to such control and possession should revert to appel¬ 
lant and the New England Broadcasting Company upon de¬ 
fault in the specified contractual payments. Thereafter, an 
application for assignment of license to the Boston Broad¬ 
casting Company, incorporating a copy of said agreement, 
was filed with the radio commission and granted on January 
21, 1929. 

Due to the current economic depression, the Boston Com¬ 
pany was unable to fulfill its obligations after December, 
1929, when a bill in equity was filed in the Superior Court 
of Massachusetts for the purpose of repossessing 
2 the WLOE transmitter and effecting a reassign¬ 
ment of the station license. By decree of said court 
dated June 12, 1931, appellant together with the New Eng¬ 
land Broadcasting Company, became entitled to immediate 
possession of the WLOE transmitter, and apparatus ap¬ 
purtenant thereto, and to the reassignment of license held 
by the Boston Broadcasting Company, subject to the ap¬ 
proval of the radio commission. On June 22, 1931 the 
Boston Company was adjudged bankrupt and appellant 
purchased all of its assets from the regularly appointed 
trustee. Appellant together with his associates in the New 
England Broadcasting Company, thereafter acquired a 
majority of the stock in the Boston Company by virtue of 
which he controls the present policies and operation of Sta¬ 
tion WLOE. 

Appellant also has available the sum of $50,000 to insure 
the continued operation of Station WLOE in the interest 
of a large listening public. 

In view of the foregoing facts, appellant states that: 

1. The decision of the commission refusing appellant’s 
application for involuntary assignment of license for Sta¬ 
tion WLOE is arbitrary, unreasonable and capricious and 
clearly contrary to the evidence adduced before the com¬ 
mission examiner. 

2. The said decision is erroneous in law in that it fails to 
give effect to the agreement between appellant, the New 
England Broadcasting Company, and the Boston Broad¬ 
casting Company by which financial responsibility and con¬ 
tinued operation in the public interest was assured for 
Station WLOE. 
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3. The said decision is erroneous in that it is inconsistent 
with, and contrary to, the Commission’s action of January 
21, 1929, approving the terms of the agreement aforesaid, 
upon which appellant was legally entitled to rely and 
actually did rely. 

4. The said decision is erroneous in failing to recognize 
the established rights of creditors and stockholders as re¬ 
quired by the provisions of Section 12 of the Radio Act of 

1927, as amended. 

3 5. The said decision is erroneous in failing to find 

that appellant was acting for and on jbehalf of the 
New England Broadcasting Company and sp entitled by 
authorization of said company to legally operhte the trans¬ 
mitting equipment comprising Station WLOE. 

6. The said decision is erroneous and constitutes a taking 
of appellant’s property without due process of law in de¬ 
nying the effect of binding and valid contractual obligations 
as declared in the final judgment of the Superior Court for 
the Commonwealth of Massachusetts. 

7. The said decision deprives appellant of his property 
contrary to the provisions of the Fifth Amendment to the 
Constitution of the United States in that it fails to recog¬ 
nize his rights and interests under an agreement duly filed 
with the Commission pursuant to its regulations. 

8. The said decision is contrary to the evidence and with¬ 
out evidence to sustain it insofar as it fails to find that ap¬ 
pellant has sufficient financial ability to insure proper main¬ 
tenance and operation of Station WLOE, whereas the un¬ 
disputed evidence shows that $50,000 is available to insure 
such operation. 

9. The said decision is confiscatory and constitutes a 
taking of appellant’s property, and the use thereof, with¬ 
out due process of law in that it will destroy appellant’s 
investment in Station WLOE and render worthless his 
stock interest therein. 

10. The said decision is arbitrary and capricious in find¬ 
ing that there is no need for the service rendered by Sta¬ 
tion WLOE, whereas the undisputed evidence shows that 
Station WLOE renders the only local broadcasting serv¬ 
ice within the metropolitan Boston area, that it is the only 
local broadcast advertising medium and that its service 
would continue to be of a distinctive community character. 
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11. The said decision is contrary to the evidence in fail¬ 
ing to find a substantial need for the broadcasting service 
being rendered by Station WLOE. 

4 12. The said decision is based on an interpreta¬ 
tion of public interest, convenience and/or necessity 

which is erroneous in law. 

Wherefore appellant prays for judgment of this Court 
reversing the said decision of the Commission and declar¬ 
ing that appellant was on January 18, 1932, and now is en¬ 
titled to an assignment of license from the Boston Broad¬ 
casting Company for Station WLOE, on the frequency of 
1500 kc., half-time, with power of 100 watts at night, 250 
watts local sunset. 

WILLIAM S. POTE (Station WLOE), 
By LOUIS G. CALDWELL, 

ARTHUR W. SCHARFELD, 

Attorneys for Appellant. 

5 Notice to the Federal Radio Commission. 

The Federal Radio Commission will please take notice 
that the foregoing Notice of Appeal and Reasons Therefor 
is being filed this 8th day of February, 1932, in the Court of 
Appeals of the District of Columbia pursuant to the pro¬ 
visions of the Radio Act of 1927 as amended. 

ARTHUR W. SCHARFELD, 

Attorney for Appellant. 

Certificate. 

District of Columbia, ss : 

Arthur W. Scharfeld being first duly sworn says that he 
is one of the attorneys for Boston Broadcasting Company, 
appellant herein; that the foregoing are true copies of the 
Notice of Appeal and Reasons Therefor to be filed forth¬ 
with in the Court of Appeals of the District of Columbia. 

! ARTHUR W. SCHARFELD. 

Subscribed and sworn to before me this 8th day of Febru¬ 
ary, 1932. 

[Seal of Julie M. Mayer, Notary Public, District of 
Columbia.] 


JULIE M. MAYER, 

Notary Public . 
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Acknowledgment of Service . 

Service of the foregoing documents and receipt of copies 
thereof are hereby acknowledged this 8 day of February, 
1932 

FEDEBAL RADIO COMMISSION, 
By THAD H. BROWN. | 

6 [Endorsed:] Court of Appeals, District of Colum¬ 
bia. Filed Feb. 8, 1932. Henry W. Hodges, Clerk. 

i 

7 Court of Appeals, District of Columbia. Filed Feb. 

18,1932. Henry W. Hodges, Clerk. 

In the Court of Appeals of the District of Columbia. 

No. 5605. 

William S. Pote (Station WLOE), Appellant, 


Federal Radio Commission. 

Statement in writing of the facts and grounds for the deci¬ 
sion of the Federal Radio Commission as found and given 
by it, order of the Federal Radio Commission and record 
in the matter of the application of William S. Pote 
(WLOE) for involuntary assignment of license of station 
WLOE. , 

Comes now the Federal Radio Commission, pursuant to 
Section 16 of the Radio Act of 1927, as amended July 1, 
1930 (46 Stat. 844), and files this, its Statement in Writing 
of the Facts and Grounds for Decision as fourid and given 
by it, its Order, and the Record before it on!the hearing 
held September 14 and 15, 1931, on the application of Wil¬ 
liam S. Pote for involuntary assignment of license of Sta- 
tion WLOE. ! 

FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, 

Secret dry. 
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Federal Radio Commission, Mar. 12,1931. 

Ack. 3-14-31. L.D.H. 

File No.: l-AL-B-331. Official No.:-. Call Letters: 

WLOE. 

United States of America: 

Federal Radio Commission. 

Application for Consent to Involuntary Assignment of 

Radio Station License. 

(Submit in duplicate to District Supervisor of Radio in 
charge of District in which station is located. Swear to 
one copy. This form should be executed by the party who 
has obtained the legal control of use and operation of sta¬ 
tion as a result of death or legal disability of licensee, by 
involuntary assignment of the physical property constitut¬ 
ing the station, under decree of court in bankruptcy proceed¬ 
ings or other court order, or by operation of law in any other 
manner.) 

To the Federal Radio Commission: 

1. Name of assignee*: William S. Pote. 

2. Post office address: State, Massachusetts; City, Chel¬ 
sea ; Street and number, 270 A Chestnut Street. 

3. Citizenship: American. 

4. Location of station, the operation of which is author¬ 
ized by the license mentioned herein: State, Massachusetts; 
City or town, Chelsea; Street and number, 56 Washington 
Avenue. 

5. State whether assignee is a corporation, partnership, 
or association: Individual. 

• •••••• 

9 7. State i facts showing assignee’s financial re¬ 

sponsibility with respect to operation of station de- 

*If a corporation, state corporate name; if a partnership, state names of 
all partners and the name under which the partnership does business; if an 
unincorporated association, state the name of an executive officer, the office 
held by him, and the name of the association. The same name or names 
should be signed in the place provided at the end of application, except that 
in the case of a partnership the application may be signed in the name of 
the partnership by one of the partners. 
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scribed in this application: Applicant holds o^er fifty per¬ 
cent of stock of company which owns the physical assets of 
WLOE transmitter and has available $50,0Ck) to assure 
proper operation of station. 

S. Is the assignee the representative of an alien or foreign 
government? No. 

9. Has the assignee, since February 23,1927, been finally 
adjudged guilty by any Federal Court of unlawfully mo¬ 
nopolizing, or attempting unlawfully to monopolize, radio 
communication through control of manufacture or sale of 
radio apparatus, exclusive traffic arrangements, |or any other 
means, or of unfair methods of competition? No. 

10. State assignee’s relation to station (whether assignee 
is to be owner or lessee; and, if not, nature pf assignee’s 
interest in use and control of station): Assignee is prin¬ 
ciple stockholder in New England Broadcasting Company, 
owner. 

11. If assignee is not to be owner, who is ?j Princip-le 
stockholder and licensee under trust agreement between New 
England Broadcasting Company and assignee. 

12. State here facts upon which assignee basep legal right 
to control the use and operation of station, including refer¬ 
ence to and description of proceeding by which buch control 
was obtained, as indicated at head of application: Legal 
disability of licensee. Licensee has failed to m^et terms of 
lease under which transmitter was leased. Petition in 
bankruptcy lias been filed against licensee. Pre stige of sta- 
tion has suffered under operation by present licensee (Bos¬ 
ton Broadcasting Company). 

13. Why will the operation of the station be in the public 
convenience, interest, or necessity ? WLOE is the only local 
station serving the Boston territory. Assigned has affilia¬ 
tions which will assure programs of unusual interest. 
Financial stability of assignee is such that programs of high 
merit will be introduced. 

14. (a) Does the assignee directly or indirectly own or con¬ 

trol any other radio stations ? No. ( b ) State number, loca¬ 
tion, and call letters of such stations:-. (c) Has as¬ 

signee in the past, directly or indirectly, owned dr controlled 
any other radio stations? Assignee was and js princip-le 
stockholder in New England Broadcasting (po., former 
operator of WLOE, licenses having been issued under as¬ 
signee’s name. ( d) State number, location, and call letters 

■ 
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of such stations: WLOE, 56 Washington Avenue, Chelsea, 
Massachusetts. 

10 Agreement . 

This agreement entered into this twelfth day of January, 
1929, by and between the New England Broadcasting Com¬ 
pany, a Massachusetts corporation having its usual place 
of business in Boston in the County of Suffolk and Common¬ 
wealth of Massachusetts, the Boston Broadcasting Com¬ 
pany, a Massachusetts Corporation having its usual place 
of business in said Boston, William S. Pote of said Boston, 
and Jacob M. Grodzins of said Boston. 

In consideration of One Dollar ($1.00) by each of the 
parties to the other paid, and by each respectively acknowl¬ 
edged, and for other good and valuable considerations; 

Witnesseth : 

Whereas, the New England Broadcasting Company and 
the said William S. Pote now own and operate under a 
license issued by the Federal Radio Commission of the 
United States, a fully equipped radio broadcasting station 
now known as Station WLOE, and in connection there¬ 
with maintain and control broadcasting transmitters, ampli¬ 
fiers, and a studio at 56 Washington Avenue in the City of 
Chelsea in said County and Commonwealth; and 

Whereas, the said New England Broadcasting Company 
and the said William S. Pote desire to transfer said trans¬ 
mitters, amplifiers, and all appurtenances and equipment 
thereto, and to transfer said License now designated by the 
letters “WLOE”, to the Boston Broadcasting Company, 
to be used, maintained and operated by the said Boston 
Broadcasting Company as a complete broadcasting insti¬ 
tution under certain terms and conditions hereinafter set 
forth; 

Now, therefore, 

(1) The said New England Broadcasting Company hereby 
assigns, sells, transfers and sets over the control and pos¬ 
session of the broadcasting transmitters, amplifiers and 
the studio to the Boston Broadcasting Company, and the 
said New England Broadcasting Company and the said 
William S. Pote hereby assign, set over and transfer all 
their right, title and interest in and to the License WLOE 
to the Boston Broadcasting Company, with full power and 
authority to use and enjoy same. 
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11 (2) The Boston Broadcasting Company hereby 

agrees in consideration of said transfer ti pay to the 
New England Broadcasting Company the sum of Fifty 
Dollars ($50.00) each and every week in advance during 
the first year following the date of this agreement, and for 
the purther period of nineteen (19) years beginning at the 
end of the first year herein set forth, the sum of One Hun¬ 
dred Dollars ($100.00) each and every week, unless other 
arrangements have been entered into in writing. The first 
pavment shall be made on the nineteenth day if January 
1929. 

(3) The Boston Broadcasting Company hereby covenants 
and agrees to pay all operating expenses of the Station 
WLOE and all salaries in connection with the main¬ 
tenance of said station. It further agrees to maintain in 
proper condition the broadcasting facilities ojf said sta¬ 
tion during the term of this agreement, and upon its legal 
expiration at the end of twenty (20) years agrees to trans¬ 
fer said transmitters, and or any new transmitters, installed 
to care for greater power as hereinafter provided, in as 
good condition as it was at the time of the preseiit transfer, 
reasonable wear and tear excepted. The studio^ furnished 
and fitted up by the Boston Broadcasting Comjpany shall 
remain its property in any and all events. 

(4) The New England Broadcasting Company agrees to 
execute and deliver its corporate notes for the sub of Four 
Thousand Two Hundred and Seventy-Seven Dollars and 
Fifty-Seven Cents ($4,277.57), payable to Jacob M. Grod- 
zins, and with the cash proceeds pay in full the indebtedness 
heretofore incurred by the New England Broadcasting Com¬ 
pany amounting to Four Thousand Two Hundred and 
Seventy-Seven Dollars and Fifty-Seven Cents ($4,277.57), 
in accordance with the list of creditors hereto annexed. The 
New England Broadcasting Company hereby certifies that 
there are no other or further obligations for vbich it is 
now responsible or which may be claimed against it for 
any purpose whatsoever by anyone except one Thomas F. 
Driscoll in the amount of Ninety-One Hundred Dollars 
($9,100.00). 

(5) The Boston Broadcasting Company agrees not to 
place upon the air by way of broadcasting any advertising 
that may be objectionable to the Federal Radio Commis- 
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of such stations: WLOE, 56 Washington Avenue, Chelsea, 
Massachusetts. 

10 Agreement . 

This agreement entered into this twelfth day of January, 
1929, by and between the New England Broadcasting Com¬ 
pany, a Massachusetts corporation having its usual place 
of business in Boston in the County of Suffolk and Common¬ 
wealth of Massachusetts, the Boston Broadcasting Com¬ 
pany, a Massachusetts Corporation having its usual place 
of business in said Boston, William S. Pote of said Boston, 
and Jacob M. Grodzins of said Boston. 

In consideration of One Dollar ($1.00) by each of the 
parties to the other paid, and by each respectively acknowl¬ 
edged, and for other good and valuable considerations; 

Witnesseth: 

Whereas, the New England Broadcasting Company and 
the said William S. Pote now own and operate under a 
license issued by the Federal Kadio Commission of the 
United States, a fully equipped radio broadcasting station 
now known as Station WLOE, and in connection there¬ 
with maintain and control broadcasting transmitters, ampli¬ 
fiers, and a studio at 56 Washington Avenue in the City of 
Chelsea in said County and Commonwealth; and 

Whereas, the said New England Broadcasting Company 
and the said William S. Pote desire to transfer said trans¬ 
mitters, amplifiers, and all appurtenances and equipment 
thereto, and to transfer said License now designated bv the 
letters “WLOE”, to the Boston Broadcasting Company, 
to be used, maintained and operated by the said Boston 
Broadcasting Company as a complete broadcasting insti¬ 
tution under certain terms and conditions hereinafter set 
forth; 

Now, therefore, 

(1) The said New England Broadcasting Company hereby 
assigns, sells, transfers and sets over the control and pos¬ 
session of the broadcasting transmitters, amplifiers and 
the studio to the Boston Broadcasting Company, and the 
said New England Broadcasting Company and the said 
William S. Pote hereby assign, set over and transfer all 
their right, title and interest in and to the License WLOE 
to the Boston Broadcasting Company, with full power and 
authority to use and enjoy same. 
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11 (2) The Boston Broadcasting Company hereby 

agrees in consideration of said transfer to pay to the 
New England Broadcasting Company the sum of Fifty 
Dollars ($50.00) each and every week in advance during 
the first year following the date of this agreement, and for 
the purther period of nineteen (19) years beginning at the 
end of the first year herein set forth, the sum qf One Hun¬ 
dred Dollars ($100.00) each and every week, linless other 
arrangements have been entered into in writing. The first 
pavment shall be made on the nineteenth day of January 
1929. 

(3) The Boston Broadcasting Company hereby covenants 
and agrees to pay all operating expenses of the Station 
WLOE and all salaries in connection with the main¬ 
tenance of said station. It further agrees to maintain in 
proper condition the broadcasting facilities ojf said sta¬ 
tion during the term of this agreement, and upon its legal 
expiration at the end of twenty (20) years agrees to trans¬ 
fer said transmitters, and or any new transmitters, installed 
to care for greater power as hereinafter provided, in as 
good condition as it was at the time of the present transfer, 
reasonable wear and tear excepted. The studios furnished 
and fitted up by the Boston Broadcasting Coiqpany shall 
remain its properly in any and all events. 

(4) The New England Broadcasting Company agrees to 
execute and deliver its corporate notes for the sqm of Four 
Thousand Two Hundred and Seventy-Seven dollars and 
Fifty-Seven Cents ($4,277.57), payable to Jacob M. Grod- 
zins, and with the cash proceeds pay in full the indebtedness 
heretofore incurred by the New England Broadcasting Com¬ 
pany amounting to Four Thousand Two Hundred and 
Seventy-Seven Dollars and Fifty-Seven Cents ($4,277.57), 
in accordance with the list of creditors hereto annexed. The 
New England Broadcasting Company hereby certifies that 
there are no other or further obligations for which it is 
now responsible or which may be claimed against it for 
any purpose whatsoever by anyone except one Thomas F. 
Driscoll in the amount of Ninety-One Hundred Dollars 
($9,100.00). 

(5) The Boston Broadcasting Company agrqes not to 
place upon the air by way of broadcasting any Advertising 
that may be objectionable to the Federal Radib Commis- 
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sion, or any program, which may impair or cause to 
12 be terminated the License herein referred to and 
granted by the Federal Radio Commission, herein 
assigned. 

(6) It is hereby agreed that if hereafter the Federal 
Radio Commission of the United States should grant an 
increase in the wave length and/or power of said Station 
WLOE prior to five (5) years from the date of this 
agreement, the Boston Broadcasting Company will stand 
all expenses incurred in increasing said power and/or wave 
length. Should i said power and/or wave length increase be 
granted after the fifth year following the date of this agree¬ 
ment, the cost of increasing the power and/or wave length 
and an increase of compensation paid by the Boston Broad¬ 
casting Company to the New England Broadcasting Com¬ 
pany hereunder, shall be determined by mutual agreement 
between the Boston Broadcasting Company and the New 
England Broadcasting Company. 

(7) This agreement and all the benefits thereunder may 
be terminated by the New England Broadcasting Company, 
if the Boston Broadcasting Company fails and neglects to 
pay any of the sums herein specified when due, and remains 
in default for more than two (2) weeks in succession. Upon 
said non-payment herein provided and declared as such by 
the New England Broadcasting Company, the Boston Broad¬ 
casting Company will transfer the transmitter and execute 
such assignment of said license bv whatever name it mav 
then be known, by any papers or documents necessary or 
required by the Federal Radio Commission in order to 
effectuate the transfer. It is agreed, however, that any 
breach of the agreement may be waived by the New England 
Broadcasting Company. 

(8) The Boston Broadcasting Company hereby covenants 
and agrees that during the term of this agreement it will 
not directly or indirectly transfer, assign, pledge, hypothe¬ 
cate, alienate, or in any other manner whatsoever dispose 
of its right, title and interest in and to the license herein 
assigned; and further covenants and agrees at the end of 
said period of twenty (20) years to assign to the New Eng¬ 
land Broadcasting Company said radio license, and to exe¬ 
cute any papers, documents or instruments required to 
effect a proper transfer of said license with the Federal 
Radio Commission. This clause shall remain in force and 
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effect unless changed or superceded by an agreement in 
writing between the parties hereto. 

13 (9) The said William S. Pote hereby agrees at once 

to execute all papers required by the Federal Radio 
Commission in order to assign, transfer and set o^er to the 
Boston Broadcasting Company all his right, title and inter¬ 
est in and to said License WLOE, and to present or 
cause to be presented to the Federal Radio Commission 
said assignment in writing together with such otljer papers 
required by the Federal Radio Commission, anti the ac¬ 
ceptance of said assignment by the Federal Radio Commis¬ 
sion shall be a condition precedent to the coming jmto force 
and effect of the within agreement. 

(10) It is agreed that after the end of two (2) ypars from 
the date of this agreement, the Boston Broadcasting Com¬ 
pany may anticipate the amount due under this agreement, 
to wit, for the installments due for the succeeding years, by 
a lump sum to be mutually agreed upon in writing by the 
New England Broadcasting Company, through its officers, 
and the Boston Broadcasting Company through iis officers, 
and upon determination of such amount and upon accept¬ 
ance of the same, no further payments under this agree¬ 
ment shall be required to be made by the Boston Broadcast¬ 
ing Company for the balance of the term of twenty (20) 
years. 

(11) The parties hereto agree that at any time after five 
(5) years from the date of this agreement, if it : s deemed 
desirable by the parties hereto to dispose of the license and 
transmitters to third parties for a certain sum of money to 
be mutually agreed upon, then and in that event from the 
net amount which may be derived from the sa}e of said 
license and transmitters, the said New England Broadcast¬ 
ing Company shall be entitled to one-half (%) of the gross 
amount, and the Boston Broadcasting Company or its suc¬ 
cessors and assigns shall be entitled to the-other on e-ha lf; 
and upon the disposal ot said license and trans^nrnefiT as 
aforesaid the within agreement shall at once terminate and 
be of no further force and effect, and all obligations there¬ 
under shall cease. 

In witness whereof, the New England Broadcasting Com¬ 
pany, hut its President and Treasurer thereunto duly au¬ 
thorized by a special vote of the Board of Directors and 
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hereto annexed, has executed this instrument and 
14-29 affixed its corporate seal hereto, the Boston Broad¬ 
casting Company, by its Treasurer thereunto duly 
authorized by a special vote of the Board of Directors 
hereto annexed, has executed this instrument and affixed 
its corporate seal hereto, and the said William S. Pote and 
Jacob M. Grodzins have affixed their hands and seals, the 
day and year first above written. 

i NEW ENGLAND BROADCASTING 
COMPANY, 

By-, 

President . 


Treasurer. 

BOSTON BROADCASTING COM¬ 
PANY, 

By-, 

Treasurer. 

The foregoing is a true copy of agreement which exists 
between the New England Broadcasting Co., and the Boston 
Broadcasting Co. 

I WILLIAM S. POTE. 

Subscribed and sworn to before me this 10th day of 
March, 1931. 

i GEORGE SAUVETZ, [seal.] 

Notary Public. 

******* 


30 15. The assignor’s most recent application for 

license is to be considered as part of this application 
and the truth of the statements therein contained is hereby 
reaffirmed by the assignee except in so far as the contrary 
expressly appears herein, and in the following particulars: 
(See attached.) 

16. The assignee waives any claim to the use of any par¬ 
ticular frequency or of the ether as against the regulatory 
power of the United States because of the previous use of 
the same, whether by license or otherwise, and requests 
that written consent be granted to effect the assignment of 
the license herein mentioned to him. 
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17. The assignee, subject to the granting of such written 
consent, assumes all the obligations and agrees to abide by 
all the conditions imposed upon the assignor under the 
above-mentioned license, except that he shall not be liable 
for any act done by, or any right accrued or dny suit or 
proceeding had or commenced against, the assignor prior 
to said assignment. 

Dated this tenth day of March, 1931. 

WILLIAM S. PdTE, 

(Name of Assignee.) 

31-34 State of Mass., 

County of Suffolk, ss: 

William S. Pote, being first duly sworn, upop his oath 
deposes and says that he is the (If assignee is not an indi¬ 
vidual, state relation of affiant to assignee) above-named 
assignee, and that the statements in the foregoihg applica¬ 
tion are true of his own knowledge, except as to ^uch state¬ 
ments as are therein stated to be on information ^nd belief, 
and as to such statements he believes them to b$ true. 

WILLIAM SJ POTE. 

! 

Subscribed and sworn to before me this tepth day of 
March, 1931. 

[seal.] GEORGE SAUVI}TZ, 

Notary Public. 

My commission expires April 18, 1935. 

Radio Supervisor’s Report. 

Application received Boston, Mass., March 11, 1931. 

Remarks (state any pertinent facts): Submitted. See 
Agreement, Bill of Complaint, and Answer of Respondents 
thereto, attached. 

CHARLES C. KOLSTER, 
CHARLES C. KOLSTER, 

U. S. Supervisor of Radio. 

CCK/p. | 

3 Encs. 

[Stamp:] Department of Commerce, Radio Division. 
Received Mar. 12, 1931. 

[Stamp:] Supervisor of Radio, Department of Com¬ 
merce, Boston, Mass. Received Mar. 11, 1931. 



14 


WILLIAM S. POTE (STATION WLOE) VS. 


35 Federal Radio Commission, Washington, D. C. 

Notice. 

File No. l-AL-B-331. 

In re Application of William S. Pote, Dated 3-10-31, for 
Involuntary Assignment of License. Location: Boston, 
Mass. Operating Assignment Specified: Frequency, 
1,500 Kc.; Power, 100 W. 250 W. L. S.; Hours of Opera¬ 
tion, Assigned Va Time on This Channel. 

To William S. Pote, 

270-A Chestnut St., 

Chelsea, Mass.: 

You are hereby notified that the Commission has ex¬ 
amined the above described application and not being satis¬ 
fied that the public interest, convenience or necessity would 
be served by the granting thereof has designated the matter 
for hearing: 

(1) To determine whether public interest would be served 
by the granting of this application; 

(2) To inquire into the manner and method of opera¬ 
tion of the station, including the use of one 500 watt tube, 
instead of two, as required by the license; 

(3) To determine the legal status of the ownership and 
control of the station as between the parties; 

(4) To determine the financial standing of the proposed 
assignee; 

(5) Because the granting of the application would ad¬ 
versely affect the interests of the present license. 

The attention of the applicant is directed to the fact that 
while his application constitutes a part of the record, it is 
not a part of the testimony and he should be prepared, at 
the hearing, to introduce testimony to prove the allegations 
contained in his application. 

The specific grounds mentioned are not to be considered 
as exclusive of other grounds for the action and eventual 
decision of the Commission. 

36 The Commission has fixed a time and place for a 
hearing on said application on September 14, 1931, 

at the hour of 10 A. M., at the offices of the Commission, 
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Washington, D. C., subject to the rules and regulations set 
forth in General Order No. 93. 

Your special attention is invited to Subtitle B, Section 7, 
Paragraph (2) of this order, which reads as follows: 

4 ‘In order to avail himself of the opportunity tb be heard, 
the applicant shall, within 20 days of the mailing of the 
notice bv the Secretarv, file with the Commission a written 
appearance consisting of a statement of his desire to be 
heard, together with a statement in waiting of the facts 
which he expects to prove at such hearing and an affidavit 
showing that a copy of such written statement has been 
served upon or mailed to all other parties notified of the 
hearing.” 

Notices of the hearing in this matter are beifig mailed 
to the following parties under date of August 18, 1931: 

William S. Pote, (WLOE), 270-A Chestnut Stj, Chelsea, 
Mass., Applicant. j 

Boston Brdcstg. Co. (WLOE), 5 Winthrop Square, Bos¬ 
ton, Mass., Station assigned to 1,500 kc. frequency. 

Fred H. Goss (New), 31 First Street, Melrose, Mass., 
Applicant for permit for station to operate on l,5(t)0 kc. fre¬ 
quency. 

If for any reason the applicant does not desire ^ hearing, 
he should notify the Secretary immediately so that notices 
sent to other parties may be cancelled. 

[Stamp:] Signed for above Aug. 19, 1931. Mailed by 
mail and files. 

FEDERAL RADIO COMMISSION, 
JAMES W. BALDWIN, 

Secretary. 
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37 [Stamp:] Federal Radio Comm. Sep. 5, 1931. Re¬ 
ceived 1st Mail, Mail and Files. 

Federal Radio Commission, Washington, D. C. 

Notice . 

File No. l-AL-B-331. 

In re Application of WTlliam S. Pote, Dated 3-10-31, for 

Involuntary Assignment of License. Location: Boston, 

Mass. Operating Assignment Specified: Frequency, 1,500 

Kc.; Power, 100 W., 250 W. L. S.; Hours of Operation, 

Assigned time on this channel. 

Appearance and Statement of Facts Which Applicant 

Expects to Prove. 

Now comes William S. Pote of Chelsea, Massachusetts 
by his attorney, Allan T. Dresser, and enters this, his ap¬ 
pearance, and states that he desires to be heard in connec¬ 
tion with the application above designated, and gives this 
notice: that he will appear on September 14, 1931 before 
the Federal Radio Commission and submit evidence in 
support of his application. 

The facts which this applicant expects to prove are as 
follows: 

1. That the granting of this application will serve public 
interest, convenience, and necessity. 

2. That Station WLOE has, in the past, been operated 
for a considerable length of time, using only one 500 Watt 
tube instead of two as required by the license. 

3. That the applicant and his company, The New Eng¬ 
land Broadcasting Company, are the owners of the WLOE 
transmitter. 

4. That the applicant and his company, The New England 
Broadcasting Companv, are financially qualified to operate 
Station WLOE. 

5. That the granting of this application will not adversely 
affect any existing licensee of a radio broadcasting sta¬ 
tion. 

38-41 6. That the applicant is technically qualified to 

maintain and operate Station WLOE. 
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7. That the request embodied in the applicant’s applica¬ 
tion is reasonable and proper. 

8. That of any applicants for the facility requested, this 
applicant is best qualified to receive and utilize this facility 
in the public interest, convenience, and necessity. 

9. And any other facts which, in the development of the 
case, may become relevant and material. 

The applicant further prays to be allowed tb supplement 
his application with voluntary assignment, satisfactory in 
form to the Honorable Federal Radio Commission, properly 
executed by the officers of the present license^ corporation, 
if that can be done under the rules and practice established 
by the Commission, or under its discretionary powers, and 
with an order of the District Court of the United States of 
America for the District of Massachusetts, entitling the 
applicant to the now licensee’s rights in and tb said license. 

WILLIAM S. POTE, 

By ALLEN T. DREISER, 

Hid Attorney. 

September 3, 1931. 


Commonwealth of Massachusetts, 

Suffolk , ss: 

Boston, September 3, 1931. 

Then personally appeared before me William S. Pote, 
who made oath that he had mailed to all other parties noti¬ 
fied of the hearing upon his application for aij involuntary 
assignment of license, 

A true copy of the foregoing appearance aijd Statement 
of Facts, in time to be received by them on or before Sep¬ 
tember 5, 1931. 

WILLIAM S. POTE. 

WILLIAM S. POTE. 

Before me. 

ALLEN T. DRESSER, 

Notary Public. 

[Seal of Allen T. Dresser, Notary Publib for the 
Commonwealth of Massachusetts, U. S h A.] 


2—5605a 
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42 Federal Radio Commission, Washington, D. C. 

Docket No. 1302. 

In re Application of William S. Pote, Chelsea, Massachu¬ 
setts. Call Letters: WLOE. Involuntary Assignment of 
License; 1,500 Kilocycles, 100 Watts; 250 Watts Local 
Sunset, Half Time. Others Notified: WLOE, Boston, 
Massachusetts; Fred H. Goss, Melrose, Mass. 

Hearing Room, Federal Radio Commission, National Press 

Building, Washington, D. C. 

Monday, September 14, 1931. 

The above-entitled matter came on for hearing before 
the Federal Radio Commission at 3:06 o’clock p. m. 

Present: 

For the Commission: R. H. Hyde, Examiner; Assistant 
Counsel, Hobart Newman. 

On behalf of the applicant: Alan T. Dresser, 75 Federal 
Street, Boston, Mass. 

On behalf of Fred H. Goss: N. H. Kolodny, Old South 
Building, Boston, Mass. 

43 On behalf of the Boston Broadcasting Company: 
Jacob M. Grodzins, 120 Shore Drive, Winthrop, 

Mass. 

Proceedings . 

Examiner Hyde: We come now to Docket 1302, the appli¬ 
cation of William S. Pote, for an involuntary assignment of 
station license from the Boston Broadcasting Corporation 
to William S. Pote. 

Mr. Dresser has entered his appearance in that case 
already, I believe. 

Mr. Kolodny, you are a respondent in this case? 

Mr. Kolodny: I am. 

Examiner Hyde: Mr. Grodzins, you are appearing for 
the Boston Broadcasting Company? 

Mr. Grodzins: Yes, sir. 

Examiner Hyde: Mr. Dresser, you may proceed. Let all 
witnesses be sworn at the same time. 
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(All witnesses in the case were duly sworn by Examiner 
Hyde.) 


Testimony on Behalf of the Applica 


William S. Pote was called as a witness for and on behalf 


nt. 


of the applicant and, being first duly swori| 
follows: 

Direct examination. 


, testified as 


44 


setts. 


By Mr. Dresser: 

I 

Q. Please state your full name. A- William S. 
Pote. 

Q. Where do you reside? A. Chelsea, Massachu- 


Q. What is your business ? A. Radio broadcasting. 

Mr. Newman: Before we go any further I yrould like to 
make one suggestion, that since the very nature of this 
application involves the facilities of Station WLOE, if I 
understand it correctly, needless to say and in all events no 
report should be made on this case until the renewal license 
hearing is decided with reference to Station 'Vy'LOE. 

Mr. Dresser: I do not know what Mr. Newman’s purpose 
may be. I think we can show good and sufficient reasons for 
all promptness in this matter. If speed can do anything it 
should be had in this particular case. I think v?e should not 
be held to await the outcome of the application of which he 
makes mention if that can be avoided under yoiur rules. 

Examiner Hyde: As I understand it, Mr. Newman is not 
asking any delay, but that all these cases be reported so that 
they may be considered. 

Mr. Dresser: Simultaneously or thereabouts ? 

Examiner Hyde: Yes. The record will sho4r his request 
in the matter. 

Mr. Philbrick. May I be heard in this case—H. L. Phil- 
brick? 

Examiner Hyde: What is your interest? 

Mr. Philbrick: In connection with the Massachusetts 
Educational Society which formerly had the license. It was 
transferred to the Boston Broadcasting Company. 

45 Examiner Hyde: Are you here today to appear as 
respondent in this case? 
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Mr. Fhilbrick: Yes. I would like to ask Mr. Pote ques¬ 
tions on cross examination if I may. 

Examiner Hyde: You are not an applicant before the 
Commission for a construction permit or license? 

Mr. Philbrick: No, sir. I am interested in obeying the 
terms of the agreement that the Boston Broadcasting Com¬ 
pany carried out which had to do with the transfer of our 
station license to the Boston Broadcasting Company. 

Mr. Dresser: I think Mr. Philbrick is interested in the 
hearings that took place last April. I am not going to stand 
in the gentleman’s way. I am perfectly willing that he be 
admitted here. 

Mr. Philbrick: May I file this statement in connection 
with it (handing a paper to the Examiner)? 

Examiner Hvde: It seems to me that vour claim is one 

•> 

which the Commission could not adjudicate, anyway. 

Mr. Philbrick: Is it not relevant to this occasion? 

Examiner Hyde: Some of the facts incident to your 
arrangement might perhaps be relevant to the qualifica¬ 
tions of the applicant, or perhaps would not. But it seems 
to me that you cannot come here as a party to this proceed¬ 
ing and- 

Mr. Philbrick: May I not ask him some questions? That 
is all. 

Mr. Newman: What is the relationship of this gentleman 
to the matter? 

Examiner Hvde: Read the document. 

I am quite sure that it would not be proper for me 
46 to recognize you as a party to this proceeding, which 
would be necessary in order to allow you to examine 
the witnesses. 

Mr. Philbrick. Can I not file this with the Commission 
to go into the record? 

Examiner Hyde: As evidence? 

Mr. Newman: No; not if you are not a party. 

Mr. Philbrick: Is it not a matter to be considered? 

Examiner Hyde: Is this a protest? 

Mr. Philbrick: No. It just contains a copy of the agree¬ 
ment that the Massachusetts Educational Society had with 
the Boston Broadcasting Company at the time it transferred 
the station with the approval of the Commission to the Bos¬ 
ton Broadcasting Company. What I want to know is 
whether or not the successors are willing to carry out the 
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terms that we have with the Boston Broadcasting Company. 

Examiner Hyde: I think this is a matter looking to final 
adjustment of your contract claims, and I shall not go into 
that. Your application to be made a party tq this hearing 
is denied. 

Mr. Philbrick: May I file this, anyway? 

Examiner Hyde: You may file it. My ruling with respect 
to it has already been made. It may be filed with the Com¬ 
mission, and if the Commission feels that I have made a 
mistake, the paper will be here for their information. 

Mr. Philbrick: It is just a matter of information for the 
Commission? 

Examiner Hyde: Yes. 

! 

(Mr. Philbrick handed to the Examiner the document re¬ 
ferred to.) 

47 Examiner Hyde: I believe we are ready now to pro¬ 
ceed with the applicant’s case. You may proceed, 

Mr. Dresser. 

1 

By Mr. Dresser: 

I 

Q. You are an officer and stockholder of thfe New Eng¬ 
land Broadcasting Company? A. Iam. 

Q. What is your stockholding in that proposition? A. In 
number of shares, you mean? 

Q. Yes. How many shares do you hold? At About 550 
out of six hundred odd. 

Q. I think the record will show, but you may now state 
whether or not you were the original grantee of this license? 
A. I was. 

Q. How long have you been in the broadcasting business ? 
A. Since 1926. 

Q. What was your first license from the Commission or 
its predecessor? A. WRSC. ! 

Q. What year was that granted? A. 1926. ( 

Q. Where was that station operated? A. In Chelsea, the 
same location. 

Q. For the information of the Commission, when was the 
New England Broadcasting Company formed? A. In the 
latter part of 1927. 

Q. Were there any changes in the license situation at 
that time as to either a change in the licensing au- 

48 thority or changes in the channel given] you as li¬ 
censee? A. Yes. 
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Q. What happened? A. The Federal Radio Commission 
was inaugurated and changes in frequencies were made. 

Q. When was the name changed from WRSC to WLOE? 
A. In about December, 1927. 

Q. You were then operating the station, using the trans¬ 
mitter of your corporation? A. Yes. 

Q. How long did that continue? A. Until- 

Q. I show you the agreement, to refresh your recollec¬ 
tion. A. The early part of 1929 or the latter part of 1928 
—January, I believe, 1929. 

Q. What transpired at or about that time? A. We 
leased our facilities, the transmitter, and so forth, to the 
Boston Broadcasting Company and executed the necessary 
papers to have the license changed over to the Boston Broad¬ 
casting Company. 

Q. Was that done? A. Yes. 

Mr. Dresser: I offer at this time the original and two ac¬ 
curate copies of the agreement. 

By Mr. Dresser: 

Q. Is this the original agreement between the New Eng¬ 
land Broadcasting Company and yourself and the Boston 
Broadcasting Company? A. Yes. 

49 Q. State whether or not they are executed tripli¬ 
cate originals. W T ere there three original copies of 
that? A. Yes. 

Mr. Newman: What is this? 

Mr. Dresser: The lease between the applicant and the 
new licensee. 

Mr. Newman: W 7 hat is the purpose of it? 

Mr. Dresser: This is the groundwork of our application. 
It is offered as evidence of the terms under which- 

Mr. Kolodny: I object, on the ground that it is a matter 
as between other parties and should not affect the Commis¬ 
sion. Any contract that he made with any party might in¬ 
clude many provisions that the Radio Commission is not 
interested in, and I do not see why the Commission should 
be bound by anything contained therein. 

Examiner Hyde: If I understand it correctly, this is an 
agreement under which the license which Mr. Pote formerly 
held and the transmitter were turned over to the present 
licensee. 


I 
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Mr. Dresser: Right. 

Examiner Hyde: Objection overruled. 

Mr. Dresser: This has been marked as an Exhibit in an¬ 
other case. Perhaps your Honor had bette^r put a new 
identifying mark on it. 

Examiner Hyde: Let it be marked as Applicant’s Ex¬ 
hibit A. I 

(Three copies of an agreement between the New England 
Broadcasting Company, Boston Broadcasting Com- 
50 pany, Jacob M. Grodzins and William S. Pote, 
entered into on the 12th day of January, 1929, were 
received in evidence and marked ‘ ‘ Docket No. 1302, Appli¬ 
cant’s Exhibit A”, and are filed with the record in this 
case.) 

Mr. Kolodnv: There is contained a provision in here- 

Mr. Dresser: It speaks for itself. 

Examiner Hyde: It is understood that the hearing is not 
on this contract. It is part of the applicant’s case with 
reference to an application which the Commission will con¬ 
sider. 


By Mr. Dresser: 

Q. The contract provided, did it not, that c 
would happen? A. Yes. 

Q. Has there ever been a breach of this contract by the 
transferee or licensee? 

Mr. Kolodny: I think that is pretty large language. It 
is for the Commission to say whether or not there has been 
a breach. 

Mr. Dresser: I will withdraw the question and put it in 
this way. 


;rtain things 


By Mr. Dresser: 

Q. Has the Boston Broadcasting Company lived up to 
the terms incumbent upon it under this agreement? 

Mr. Kolodny: I object, on the same ground. 

Examiner Hyde: Overruled. 

A. They have not. 
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51 By Mr. Dresser: 

Q. In what respect! A. They have neglected the rent. 

Q. For how long a time and over what period? A. Sev¬ 
eral months. 

Q. More than a year or less? A. More than a year. 

Q. Prior to the filing of the application for the involun¬ 
tary assignment, had a default occurred? A. Yes. 

Q. How long had that default continued as of that date? 
A. Pretty near a year, or about a year. 

Q. Have any steps been taken by you or by your corpora¬ 
tion to remedy that situation, and, if so, what? A. Yes. 
A bill in equity in the State Court of Massachusetts was 
brought for the return of our property. 

Q. State whether or not that matter has been disposed of. 
A. It has. 

Q. And whether or not on or around June 12 of this year 
final decree was entered in that case. A. It was. 

Mr. Kolodnv: I object. That is not the best evidence. 

Examiner Hyde: I think the witness answered without 
giving you a chance to state your objection. 

Mr. Kolodny: You are asking this witness about a final 
decree. I do not know how he is qualified to answer that. 

Mr. Dresser: If you know, Mr. Pote. 

52 Examiner Hyde: I will permit the answer to that 
question, whether the decree has been entered. 

The Witness: It has. 

By Mr. Dresser: 

Q. I show you what purports to be a copy of the final de¬ 
cree certified to bv Charles J. Hart, assistant clerk of the 
Superior Court of the County of Suffolk, bearing the seal 
of that court and his attestation, and ask you if that is the 
decree that was entered in those proceedings. 

Mr. Kolodny: I object to the word ‘ 4 entered”, because 
I know, as a matter of fact, it has not been entered. 

Examiner Hyde: The objection is to the form of the 
question, then, I take it? 

Mr. Kolodny: Exactly, your Honor. 

Examiner Hyde: The objection is overruled. 

A. It is. 
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Mr. Dresser: I offer that in evidence, and will furnish, as 
soon as I find them in my file, a copy of it. 

Examiner Hyde: Do you wish to see this document? 

Mr. Kolodny: I know what it is, and I am going to ask 
you to save exception if it is entered de bene. I propose 
to show that the decree has never been entered. It was 
held up on appeal. 

Mr. Dresser: I offer the document and the supporting 
attestation for whatever it may be worth, uifder the Con¬ 
stitution of the United States of America. 

Examiner Hyde: It may be filed. 

53 (Document headed 4 ‘Final Decree ia the case of 

New England Broadcasting Company vjersus Boston 
Broadcasting Company”, was received in Evidence and 
marked “Docket No. 1302, Applicant’s Exhibit B”, an ad¬ 
ditional copy of which is to be furnished by Mr. Dresser.) 

By Mr. Dresser: | 

Q. Later, Mr. Pote, what happened to the Boston Broad¬ 
casting Company, the defendant in that action? A. Ad¬ 
judicated in bankruptcy. 

Q. Has their estate been closed, if you know? A. What 
is that? 

Q. Has that company’s estate been closed? 

Mr. Kolodny: I want to object to the form of the ques¬ 
tion. Whether or not they received discharge, I believe 
is the proper question. 

Mr. Dresser: All right. 

By Mr. Dresser: 

Q. Do you know of your own knowledge whether or not 
they have been granted a discharge ? A. I do Jiot know. 

Mr. Dresser: I will offer at this time as evidence of the 
appointment of H. J. Mitchell of Boston as trustee of the 
bankrupt- 

Mr. Kolodny: I will admit that he is trustee. 

Mr. Dresser: All right. I will keep this exhibit out. I 
have a certified copy of the order approving his appoint¬ 
ment. 

Examiner Hyde: The respondent admits this situation. 
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However, in order that the record may be clear- 

54 Mr. Kolodny: I admit that one Harry J. Mitchell 
has duly qualified to act as trustee in the case of 

Boston Broadcasting Company in bankruptcy. 

Examiner Hyde: I will leave it to you, whether or not 
you wish to file it. 

Mr. Dresser: I will offer it. 

Examiner Hyde: It is admitted, subject to your filing an 
additional copy. 

(The document referred to, showing appointment of 
Harry J. Mitchell as trustee in the matter of the Boston 
Broadcasting Company in bankruptcy, was received in 
evidence, marked “Docket 1302, Applicant’s Exhibit C”, 
and was withdrawn by Mr. Dresser in order to make copies 
for the record.) 

By Mr. Dresser: 

Q. Mr. Pote, state whether or not on August 20 of this 
year the trustee in bankruptcy of the Boston Broadcast¬ 
ing Company held a sale of the assets of that company. A. 
He did. 

Q. What transpired at that sale? What was sold, first? 

Mr. Kolodny: I think the best evidence is the bill of sale. 
I think we will get along more quickly if the bill of sale is 
presented. 

Mr. Dresser: I offer at this time a certified copy of peti¬ 
tion for leave to sell. 

Mr. Kolodny: It is not certified. I will agree, however, 
as to the bill of sale to save time. 

Mr. Dresser: All right. I offer as Exhibit D a certified 
copy and a blank copy of the petition. 

55 Mr. Kolodny: I understand that has been offered 
to show a sale of the assets of the Boston Broadcast¬ 
ing Company to one William S. Pote, but I would like to 
call the attention of the Examiner to the fact that there are 
many things contained in that bill of sale which are not 
assets of the bankrupt estate that can be transferred by a 
bill of sale—such as a license, which is a personal grant, 
and not a property right. Therefore, the trustee cannot 
convey it. 

Mr. Dresser: I think that is a matter of argument, your 
Honor, and I ask that it be stricken from the record. 
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Examiner Hyde: I think that statement goes more par¬ 
ticularly by way of argument. We will let it stand. It can 
do not damage. 

(A paper marked, ‘‘Petition and Order for Private Sale 
or Public Auction, in Bankruptcy No. 47,836, m the matter 
of the Boston Broadcasting Company,” was marked, “Ap¬ 
plicant’s Exhibit C,” and two copies thereof are on file 
with the Commission.) 


By Mr. Dresser: 

; 

Q. I show you a document bearing the signature John C. 
Jones, Jr., which I think Mr. Kolodny will admit is the bill 
of sale. 

Mr. Kolodny: I will agree that that is the bill of sale. 

Mr. Dresser: And that covers what you purchased at 
that sale? 

The Witness: It does. | 

Mr. Kolodny: I do not agree that that covers what was 
sold. 


56 


Examiner Hyde: But that is the bill 'of sale? 

Mr. Kolodny: I will agree that that is the bill of 
sale. 

Examiner Hyde: Do you have a copy of this ? 

Mr. Dresser: Yes. The several copies I had made are 
embodied in later documents. They are attached to other 
exhibits. If you desire, I will have made and introduced 
one additional copy to support this. 

Examiner Hyde: In order that the two records may be 
made up separately, I will ask you to furnish copies. 


(A paper dated August 20,1931, entitled, “Bill of Sale,” 
was marked, “Applicant’s Exhibit D,” and two copies 
thereof are on file with the Commission.) 


By Mr. Dresser: 

Q. Mr. Pote, was that sale confirmed, if you know? 

Mr. Kolodny: I will agree that the sale waS confirmed 
by the Referee in Bankruptcy, such as it was. 

Mr. Dresser: I offer two copies of the order confirming 
the sale. 
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(The paper referred to, entitled “Order Confirming Sale 
of Assets”, was marked, “Applicant’s Exhibit E,” and 
two copies thereof are on file with the Commission.) 

Examiner Hyde: Let us pause for a moment to get these 
exhibits numbered. Exhibits C, D and E are admitted. 

Mr. Dresser: I now offer, as Applicant’s Exhibit F, an 
order to the Trustee to the special referee, together with a 
certificate of the regularity of his reference, and a support¬ 
ing copy. 

Examiner Hyde: Exhibit F is admitted. 

57 (The paper referred to, entitled, “Order to Trus¬ 
tee,” signed Charles C. Cabot, Referee in Bank¬ 
ruptcy, was marked, “Applicant’s Exhibit F,” and two 
copies thereof are on file with the Commission.) 

Mr. Dresser: The documents all speak for themselves, 
your Honor. If I may, at this point, and in line with the 
appearance which was filed in connection with the applica¬ 
tion, if it will further the rights of the applicant under his 
application, I desire the document executed in accordance 
with the Referee in Bankruptcy’s order to be termed a 
supplement to the original application. It is on the latest 
form prescribed by the Commission. The original applica¬ 
tion is on an older form, which varies in some details from 
the form now issued bv the Commission or its agents. 

Mr. Kolodny: That is offered to supplement the present 
application? 

Mr. Dresser: Yes. 

Mr. Kolodny: I object to that on the ground that they 
state, in the fact that they expect to prove, that they will 
furnish a voluntary assignment executed by the officers of 
the licensee corporation, and if that is what is intended to 
supplant the present application, I object to it. 

Mr. Dresser: I think the appearance also makes men¬ 
tion of this form. There was a further notice sent your 
client, Mr. Kolodny. 

Mr. Kolodny: We received no notice but this, and you 
know it. 

Examiner Hyde: I believe it is too late to permit an 
amendment, which this would be, in effect. 

Mr. Dresser: Shall I take that as an exercise of 
any discretion you have, your Honor? 


58 
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Examiner Hyde: Yes. Your offer to modify the appli¬ 
cation is denied. 

By Mr. Dresser: 

Q. Mr. Pote, who, if you know, owns the transmitter over 
which WLOE is now broadcasting? A. The jfew England 
Broadcasting Company. 

Q. In the event that your application, on which this hear¬ 
ing is now had, is granted, what control or what interest in 
that transmitter and the programs to emanate therefrom, 
will you have? A. Complete charge. 

Q. In what capacity? A. Station Manager* and Studio 
Manager—Office Manager. 

Q. State whether or not that is by any vote of the direc¬ 
tors, Mr. Pote? A. Yes. 

Q. In further addition to your technical ability to operate 
this station, let me ask you this. While the Boston Broad¬ 
casting Company has been operating the statio^i, what part 
have you played in its operation from time to time? A. In 
charge of the plant. 

Q. In what capacity? That is, what was t)ie technical 
name for your office ? A. Plant Supervisor. ! 

Q. Prior to the corporation’s bankruptcy^ how long 
had you served in that capacity? A. For tl^at corpora¬ 
tion? 

59 Q. Yes, for the corporation. A. Probably a year. 

Q. As to the time in which you have iiot been em¬ 
ployed as station supervisor, who has had that office? A. 
What was that ? 

Mr. Dresser: Read the question. | 

(The Reporter read the pending question.) 

By Mr. Dresser: 

Q. Has there been any station supervisor since the in¬ 
ception of the station? A. No. 1 

Q. Are you familiar with the financial condition of the 
New England Broadcasting Company? A. I ani. 

Q. I hand you a balance sheet as of September 12, 1931, 
and ask by whom that was prepared? A. Mr. Rich, a 
Public Accountant. 

Q. Was he employed by you, or by the company? A. 
Yes, sir. 

I 

i 

i 
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Q. Was it prepared under your direction and super¬ 
vision? A. Yes, sir. 

Q. Before I offer that, while they are looking over it, 
are you connected in any way with Station WLOE at the 
present time, Mr. Pote? A. Yes, sir. 

Q. In what capacity? A. Manager, in complete charge. 
Q. Upon your purchase of the corporation’s assets at 
the trustee in bankruptcy’s sale, what did you do 

60 with them? Did you move them from the premises 
of the bankrupt? A. No. 

Q. Where are they now? A. 5 Winthrop Square, Bos¬ 
ton. 

Q. What is that address? A. The studio location of 
WLOE. 

Q. Is their office maintained there? A. Yes. 

Q. Who is enjoying those assets at the present time? 
A. The Boston Broadcasting Company. 

Q. Of which Mr. Weare, Mr. Grodzins, and Mr. Goss are 
stockholders? A. Yes, sir. 

Q. Under what arrangement was that permitted? 

Mr. Kolodny: I do not see how that is material one way 
or the other. 

Mr. Dresser: All right. I will withdraw it. 

Examiner Hyde: The question is withdrawn. 

By Mr. Dresser: 

Q. You say you are now Station Manager for the station 
under this agreement. I hand you an agreement dated 
August 20,1931 (handing paper to the witness). 

Mr. Kolodny: I object to that. I do not care to look at 
it; it is a self-serving statement. 

Mr. Dresser: We renew the offer. 

Mr. Kolodny : I object on the ground that it is a self- 
serving statement. 

Mr. Dresser: I do not know in what respect; Mr. 
Kolodnv has not examined it. 

61 Mr. Kolodny: You said by virtue of which he was 
to be employed by the New England Broadcasting 

Company, and as such I object to it. 

Examiner Hyde: If I understand this paper, it embodies 
the arrangement between the Boston Broadcasting Com¬ 
pany and William S. Pote. 
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Mr. Dresser: That is right. 

Examiner Hyde: Under which the station is operated 
at the present time. 

Mr. Dresser: At the present moment. 

Examiner Hyde: The objection is overruled. 

Mr. Dresser: Mr. Newman, are you interested? I will 
offer a copy of this. Subject to my supplying later copies, 
I would like to have that marked, ‘ 4 Applicant’s Exhibit G”. 

(The paper referred to, entitled, “Agreement dated 20th 
day of August, 1931,” was marked, “Applicant’s Exhibit 
G.” A duplicate copy thereof is to be furnished by coun¬ 
sel for the Applicant.) 

r . 

By Mr. Dresser: 

I 

Q. With reference to the balance sheet of the New Eng¬ 
land Broadcasting Company, what assets doe^ that show, 
Mr. Pote? 

Mr. Kolodny: I object. We are not interested in the 
New England Broadcasting Company at all here. Mr. Wil¬ 
liam S. Pote is the applicant, not the New England Broad¬ 
casting Company. 1 

Mr. Dresser: Your Honor, I intend to show that Wil¬ 
liam S. Pote is the holder of ffve-sixths of the ^tock of the 
New England Broadcasting Company, which he considers 
to be a substantial asset, and into whosfe value the 
62 Commission, the respondents, and counfeel for the 
Commission, shall have the right to inquire. 

Examiner Hyde: The objection is overruled. 

Mr. Dresser: To save reading that into the record, I 
offer the balance sheet in toto, and ask that it he marked 
as an exhibit. 

Mr. Kolodny: My objection is that if that balance sheet 
is offered, it affords no opportunity for cross-examination. 
The man who made that balance sheet is not here. He 
cannot testify of his own knowledge. 

Examiner Hyde: My ruling was not with reference to 
the financial statement. 

Mr. Kolodny: If I made a mistake, I beg yoijir pardon. 

Examiner Hyde: As I understood it, that last question 
to Mr. Pote was- 

Mr. Dresser: What assets did that show? I will put the 
question in that form. 


i 
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Bv Mr. Dresser: 

90 

Q. What is the total valuation of the assets, quick and 
fixed, of the New England Broadcasting Company, Mr. 
Pote? A. $26,214.16. 

Q. What are liabilities shown against the assets men¬ 
tioned? 

Examiner Hyde: I believe the witness should answer 
these questions of his own information. It seems to me 
he is referring to this statement, which apparently is com¬ 
piled by someone else. 

The Witness: Under my supervision. 

Bv Examiner Hvde: 

9> 90 

Q. Are you familiar with all the items shown on 
63 here? A. Yes, your Honor. 

Examiner Hvde: Proceed. 

90 

Bv Mr. Dresser: 

90 

Q. What liabilities are shown against the assets men¬ 
tioned? A. The total current liabilities are $2,358. 

Q. What is the capital carried at, Mr. Pote ? First, what 
is the par value of the stock of the New England Broad¬ 
casting Company? 

Examiner Hvde: One moment. 

90 

Mr. Kolodny: I think the proper question is, what is 
the value of his stock in the New England Broadcasting 
Company, for the purpose of showing his financial ability. 
We are not trying to examine the New England Broadcast¬ 
ing Company. 

Mr. Dresser: I withdraw the last question, and adopt, 
with thanks, Mr. Kolodny’s suggestion. 

Bv Mr. Dresser: 

90 

Q. What is the value of each of your shares in the New 
England Broadcasting Company, Mr. Pote? A. $25 each. 

Q. Is that book, par, or market value? A. It is hard to 
distinguish. 

Q. How do you set that valuation—book value, or mar¬ 
ket value? A. Book value, yes. 
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Q. How many shares do you hold? A. 550-odd, or some¬ 
thing like that. 

Q. Do the figures given by you relative to the assets of 
the New England Broadcasting Company include any of 
the assets of the Boston Broadcasting Company 

64 purchased by you on August 20th? A. No. 

Q. As to tangibles, of what did the assets pur¬ 
chased by you consist? A. Desks and office furniture in 
general, filing cabinets, stationery, and so fortjh. 

Q. Do you know the value of those items? A. No. 

Q. Do you know the value set on those items by the ap¬ 
praisers employed by the Bankruptcy Court? 

i 

Mr. Kolodny: I object. 

Examiner Hyde: Objection sustained. 

’ 

By Mr. Dresser: 

Q. Have you any opinion—if it is material—as to the 
value of those assets? 

i 

Mr. Kolodny: I think he has already said he does not 
know. 

Mr. Dresser: He is the owner. I think his opinion is 
material. 

Examiner Hyde: You may answer the question. 

The Witness: The replacement value would be around 
three or four thousand dollars. 

i 

i 

By Mr. Dresser: 

Q. How old are they? What is the average age of them? 
A. About a year. 

Q. State whether or not that included any typewriters? 
A. Yes. 

Q. What kind, and how many? A. Two Remington 
Noiseless. 

65 Q. How old? A. About a year. 

Q. State whether or not the tangibles that you 
purchased included a radio transmitter, that formerly op¬ 
erated by Station WMES? A. The parts thht made up 
the transmitter, yes. 


3—5605a 
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Q. Do you know how many parts there are, and what they 
consist of? Have you seen them? A. No; but I know about 
what they should be. I know some of the parts. 

Q. Have you seen them at any time? A. Oh, yes. 

Q* Where are those now? A. At Mr. Weare’s home in 
Cambridge. They have not been delivered yet. 

Q. So far as you know, Mr. Weare claims no ownership in 
them? A. No. 

Q. In addition to your stockholdings, Mr. Pote, what other 
property do you own? A. I have an interest in some land. 

Q. Where is that ? A. In Eevere. 

Q. What value do you place upon your interest in that? 
A. A couple of thousand dollars. 

Q. $2,000? A. Yes. 

Q. Anything else? A. My automobile. 

Q. During your connection with Station WLOE, 

66 Mr. Pote, what was your annual income, in rough 
figures? A. About $2,500. 

Q. During the greater part of the year just finished, you 
had other employment? A. Yes, sir. 

Q. Where was that? A. The General Industries Cor¬ 
poration, in Waltham. 

Q. What was your income from that work? What was 
the nature of vour work there, first? A. Building radio 
transmitting apparatus, and public address systems, and 
things of that nature. 

Q. What was your average wage then? What was your 
income? How long were you with them in 1930 or 1931? 
A. In broken-up periods, about a year in all. That is, I 
would go in a day, and probably be called to your office, and 
have the half-day off, and things like that. 

Q. Were you more or less in court during that period? 
A. Yes. 

Q. What do you think your income from that work was 
during that period? A. About $2,000,1 should say. 

Q. Like other applicants before this Commission, do you 
have the backing of anyone ? A. Oh, yes. 

Q. Are you willing to tell who? A. Yes. 

Q. Who is associated with you in the New England Broad¬ 
casting Company? A. Thomas F. Driscoll is President; 
yourself as Clerk; I am Treasurer of the Company; 

67 my brother Alfred, and Thomas F. Punch. 

Q. State whether or not your brother has assisted 
you, in times past, in erecting, maintaining, operating or 
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changing, in such manner as is allowed by the federal Radio 
Commission, the transmitter or other equipment and ap¬ 
paratus ? A. He has. 

Q. Has he been employed by the New England Broad¬ 
casting Company and the Boston Broadcasting Company, 
or both, or either? A. Yes. 

Q. Over what periods, if you know? A. He was employed 
by the Boston for about three or four months. | He has been 
employed by the New England ever since we went in the 
business. 

Q. Under Paragraph 15 of your application, Mr. Pote, 
your answer is here attached. There are attached the agree¬ 
ment and the bill of complaint or copy thereof-|which is not 
evidence here, of course. The answer to Iten} 15 is: 

i 

“Under the caption ‘Power Amplifier Tubes in Output 
Stage, if any,’ Boston Broadcasting Companjf states that 
two such tubes are employed. At present and ^or approxi¬ 
mately five months past, only one tube has beei| used in the 
circuit as a power amplifier. ’ ’ 

What evidence have you of that condition? Can you 
state, of your own knowledge, or can you say tljat you have 
seen that condition in effect? A. Yes. 

Q. Over what period? A. I was in the plant the 
68 day the tube went bad. 

Q. Were you then in the employ of thje company? 
A. No. I assisted the operator in taking it out, and after 
it was taken out the operator told me he had nd tube to re¬ 
place it with. He then operated with one tube! 

Q. For how long? A. Until April or May qf this year. 
That took place in September of last year. 

Q. State whether or not, since the date of f!he filing of 
this application with the Commission, which was March 10, 
1931, the New England Broadcasting Compan^ has exer¬ 
cised any acts of dominion over its transmitter? Has it pre¬ 
vented the Boston Broadcasting Company from using the 
same? A. No. 

Q. Under the present agreement, is the Ndw England 
Broadcasting Company free to take the transmitter at any 
time? A. Oh, yes. 

Q. Has the Boston Broadcasting Company any other 
transmitter that it can use for the operation of its station? 
A. No. 
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Q. Has it, if you know, any assets with which it could pur¬ 
chase such a transmitter? A. No. 

Q. Question No. 10 is, ‘‘State Assignee’s Relation to Sta¬ 
tion.” You state, “Assignee is the principal stockholder 
of the New England Broadcasting Company, owner.” Does 
that situation exist today? A. That is true. 

Q. Is vour holding in anv wav encumbered? A. 
No. 

69 Q. Mr. Pote, have you had, in recent months, any 
conversations with the officers of the Boston Broad¬ 
casting Company, either of the officers of the Boston Broad¬ 
casting Company, relative to their further defending this 
application for an assignment to you? A. Yes. 

Q. State whether or not they have expressed any inten¬ 
tion of further defending? A. No. 

Q. With whom did those conversations take place? A. 
Mr. Grodzins and Mr. Weare. 

Q. When, approximately? A. June, July, and recently. 

Q. In your opinion as an expert, if you may be termed 
such at all by your experience in the broadcasting business, 
does the operation of Station WLOE tend to further the 
best interests of the public interest, convenience and neces¬ 
sity? 

Examiner Hyde: One moment. That question calls for a 
determination of the very question that is before the Com¬ 
mission. 

By Mr. Dresser: 

Q. Have you any evidence available as to whether or not 
the public convenience can be considered to be well served 
by the operation of Station WLOE, Mr. Pote? A. I have 
one or two affidavits. I do not know whether they mean 
anything. 

Q. You are in daily touch with the operation of the sta¬ 
tion? A. I am. 

70 Q. Or you were until you left for this hearing? A. 
Yes, sir. 

Q. What type of programs have they been broadcasting 
recently—any particular types that are specially conducive 
to the benefit and interest of the community, other than 
those of advertisers? A. Since I went in as manager, I 
have made connections with three or four different organi- 
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zations which are putting programs on the air now for the 
public benefit, such as talks on- 

Mr. Kolodny: Just a minute. Did he say manager of the 
New England Broadcasting Company? 

The Witness: Boston Broadcasting Compan 

Examiner Hyde: Proceed. 

The Witness (continuing): Such as talks oi)l naturaliza¬ 
tion, and how to become a citizen. 

By Mr. Dresser: 

Q. Who is sponsoring those ? A. A man by the name of 
Sanjean, who has appeared before the Immigration authori¬ 
ties for years, and has succeeded in straightening out a num¬ 
ber of immigration entanglements. 

Q. Is he employed by you, as station manager, for that 
purpose? A. Yes; he is on the air with those talks. 

Q. What other programs, of like nature? A. We have 
talks asking for donations for children’s hospitals; we have 
talks on public safety and traffic regulations. 

Q. Who gives those, or who sponsors those? A. 
71 They come from the Boston Police department. 

They are put on by officers on different routes 
throughout the city. We have talks by the Chamber of 
Commerce of Boston, and of Chelsea. At the plresent time 
we are right in the midst of a drive to solve, or help solve, 
the insurance rate situation for automobiles, which is being 
boosted by the Chamber of Commerce. 

Q. Of Chelsea? A. Of Chelsea. 

Q. State whether or not Chelsea is one of tjie districts 
worse hit by the proposed amendment in ratesi? A. It is 
the worst hit. 

Mr. Kolodny: Did you say it is the worst district for 
automobile accidents? 

Mr. Dresser: I did not say such a thing. 

• I 

By Mr. Dresser: ! 

Q. State whether or not you are offering youjr facilities 
to candidates for public office? A. We are. 

Q. Are you making any restriction on that? A. Oh, yes. 

Q. Does a man’s party affiliations bar himf? A. No. 
All that we require is that they put nothing on that would be 
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objectionable to the Commission, or cause libel suits against 
us. We require that they submit their talks in advance to 
be censored. 

By Examiner Hyde: 

Q. Political talks? A. Yes, sir. 

Mr. Dresser: I think that is all. 

72 Examiner Hyde: Mr. Kolodny, you may cross- 
examine. 

Cross-examination on behalf of Fred H. Goss. 

By Mr. Kolodny: 

Q. Do you want this Radio Commission to believe that 
you censor political talks? A. Exactly. 

Q. Do you know what the Act of 1927, the act establishing 
the Radio Commission, and promulgating rules and regu¬ 
lations under which stations should be operated and con¬ 
ducted, says with reference to political talks? A. Yes, sir. 

Q. Does it say that they should be censored by the sta¬ 
tion? A. I don^t know whether it says that they are to be 
censored by the station. I mean censoring in the sense that 
they will not put on anything that will libel us. 

Q. Do you know what the Radio Act of 1927 says with 
reference to political talks? 

Mr. Dresser: I presume he is assumed to know. 

Mr. Kolodny: I do not know. I am asking him. 

The Witness: I have an idea. ~ 

By Mr. Kolodny: 

Q. Do you say that gives you a right to censor them to 
some extent? A. Yes. 

Q. You originally were granted this license in what year? 
A. 1926. 

Q. And you operated this station until what time? 

73 A. 1928. 

Q. Then it was off the air for a considerable length 
of time, and in 1929 you made some arrangement with Mr. 
Grodzins and Mr. Weare, of the Boston Broadcasting Com¬ 
pany? A. No. It was off the air, because the Federal 
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Eadio Commission revoked the licenses of 100-odd radio 
stations. They were going to clean up the field. 

Q< It revoked your station license, incidentally? A. Yes, 
sir, because we were one of the new ones. 

Q. As a matter of fact, you laid off broadcasting because 
you were running into the hole, isn’t that right? A. No. 

Q. You did not run into the hole? A. Yes. 

Q. Sure. And then you entered into this agreement with 
the Boston Broadcasting Company, Mr. Grodzins, the 
president? A. Yes. 

Q. Do I understand you to say that the basis of this in¬ 
voluntary assignment is this agreement, as your lawyer 
says? A. Yes. 

Q. And you are basing your claim on this agreement? A. 
Yes. 

Q. At the time you executed this agreement, you made an 
out-and-out assignment of the license to the Boston Broad¬ 
casting Company, did you not? A. As required by the Com¬ 
mission, ves. 

Q. And then, to safeguard yourself, you tool? a bond of 
$10,000, didn’t you? A. Yes. j 

74 Q. The reason for your taking that | bond was 
because you knew that once you assigned that license 
you cancelled and relinquished all strings to ijt? A. No. 

Q. What was the object in taking the bond—[that in the 
event that the license "was revoked or cancelled [because of 
something the Boston Broadcasting Company did, that you 
could be indemnified? 

Mr. Dresser: Here is the bond. 

Mr. Kolodnv: I am cross-examining. 

The Witness: That was exactly the reason v^hy. I did 
not want the Boston Broadcasting Company to put anything 
on the air that would be detrimental to the license, or cause 
the Commission to cancel it, because of any act Pf theirs. 

By Mr. Kolodny: 

Q. You "wanted the bond because if they lost the license 
you would naturally go down with them? A. Np. I felt I 
wanted the bond so that they would watch their] step, in a 
straight line. 

Q. You never did anything about the bond, diil you? A. 
What do you mean? 
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Q. You never sued on the bond? A. No. 

Q- At the time you executed this, it was shortly after 
your license had been revoked? A. Wait a minute. What 
is that question? 

Q. Your license to operate had been revoked by the Radio 
Commission in 1928? A. Yes. 

75 Q. And then some time elapsed, when you made 
this agreement with the Boston Broadcasting Com¬ 
pany, is that right? A. Yes. 

Q. And this agreement was made subject to the Radio 
Commission’s reinstating the license? A. No. We were on 
the air again when that agreement was made. 

Q. How long had you been off the air? A. We w’ent off 
the air May 5th. 

Q. When was the license reinstated? A. The license 
w’as reinstated after the hearing July 9th, the celebrated 
hearing that we had in Washington. 

Q. Then, some time in January, 1929, you executed this 
agreement with the Boston Broadcasting Company? A. 
Yes; but v’ere on the air in the meantime. 

Q. At that time you w’ere in the hole for $4,200? A. Yes. 

Q. You gave Mr. Grodzins your note for $4,200 person¬ 
ally, didn’t you? A. No. 

Q. That is, the New England Broadcasting Company 
did? A. No. 

Q. Didn’t they put up a note of $4,200? A. We did not 
give it to Mr. Grodzins. 

Q. It was made payable to Mr. Grodzins, was it not? A. 
Yes. 

Q. With the understanding that Mr. Grodzins was to pay 
the $4,200 indebtedness? A. Yes. 

76 Q. And that was not paid? A. No. 

Q. That is still outstanding? A. Yes. 

Q. This application is an application by you personally, 
is it not? A. Yes. 

Q. And in the agreement it provides that in the event of 
a default, then the New England Broadcasting Company 
shall have whatever right there may be to recover that 
license? A. Yes. 

Q. Yet you saw fit to make the application, not in the 
name of the Nevr England Broadcasting Company, which 
is a corporation, but in your own name? A. Yes; back to 
its original condition. 
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Q. You do not intend that the New England Broadcast¬ 
ing Company shall lose its rights under that Contract, do 
you? A. I don’t intend what? 

Q. That the New England Broadcasting Company shall 
lose its rights under that contract? A. Rights to what? 

Q. To the license, if any? A. No. 

Q. You showed the Examiner an agreement, or bill of sale 
by the Trustee in Bankruptcy. That is right* is it not? 
A. Yes. I 

Q. Is there anything in this bill of sale that says any¬ 
thing about a license? 

I 

Mr. Dresser: Your Honor, I object to that. The 
77 document speaks for itself. 

Mr. Kolodny: He testified about it. 

Mr. Dresser: I have never asked him any point on that. 
I think its construction is one of law, and not 6i fact that 
can be answered by this applicant. It is submitted for 
what it may be worth, and it must stand or fall on its own 
merits. 

Mr. Kolodny: Do I understand you are submitting that 
for what it may be worth? 

Mr. Dresser: What else can we do? 

Examiner Hyde: The exhibit has been admitted. 

By Mr. Kolodny: 


Q. I am going to call your attention particularly to the 
language, “Together with the Bankrupt Corporation’s right 
to broadcast.” There is nothing in there about a license, is 
there? A. No. 

Q. When did this first happen, that this one tube blew 
out, and so they operated on one tube for several months? 
A. In September of 1930. 

Q. At that time you had gone into the station and helped 
the operator take it out? A. Oh, yes. I was in there quite 
a lot. 

Q. You were rather Supervisor in Charge at that time? 
A. Not at that time. 

Q. Your company had some interest in that transmitter, 
didn’t it? A. Oh, yes. That was why I was around there 
most of the time. 
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Q. But you now claim that they had some interest 

78 in the license? A. Yes. 

Q. Of course, you know that to preserve your 
license it would be proper and necessary to see that two 
tubes were in there? A. Yes. 

Q. Did you do that? A. I notified the Boston Broad¬ 
casting Company that there was one tube, and that it was 
a detriment to our license, and to immediately install an¬ 
other one. 

Q. Did they? A. No. 

Q. Did you notify the Radio Commission? A. I did. 

Q. Where, in Boston? A. Yes. 

Q. Did you call them on the telephone? A. Yes. 

Q. Yet that condition persisted for several months? A. 
Yes. 

Q. You did not write a letter, did you? A. To the Com¬ 
mission? 

Q. Yes. A. No. 

Q. Didn’t you think it was necessary, to preserve your 
license, that you notify the Commission in writing to pre¬ 
serve what rights you had in that license? A. No. 

Q. At the time you had this license first granted 

79 to you in 1926, where were you living? A. Chelsea. 

Q. How long did you live in Chelsea before you 
moved? A. Since 1906. 

Q. You moved in 1906, or 1920? A. I have lived in 
Chelsea since 1906. 

Q. Did you ever move out of Chelsea? A. Yes. 

Q. When did you move out of Chelsea? A. Probably in 
1928, if I remember correctly, or 1929. 

Q. Then you moved back to Chelsea? A. No. I have al¬ 
ways maintained legal residence in Chelsea. 

Q. But you lived somewhere else? You moved out of 
Chelsea? A. Yes. 

Q. And you lived at 12 Myrtle Street, Jamaica Plain? 
A. Yes. 

Q. How long did you live at 12 Myrtle Street, Jamaica 
Plain? A. Probably three or four years. 

Q. While you lived there, you had been working for the 
Boston Broadcasting Company? A. Yes. 

Q. Receiving $2,500 a year? A. About that. 
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Q. And then in 1930 you went to work for yiur brother, 
in the General Industries? A. For the General Industries 
Corporation. 

80 Q. It is your brother who runs the outfit, is it not? 
A. No. 

Q. He is the principal stockholder? A. Is he? 

Q. Isn’t he? A. I don’t know. 

Q. Did you ever have any business with Chickering & 
Sons Corporation? A. Yes. 

Q. Did you ever have any business with the General 
Electric Supply Corporation? A. Yes, sir. 

Q. Did you ever have any business with th^ Diamond 
Electric Corporation? A. Yes, sir. 

Q. Did you ever have any business—you had a lot of 
business with the Diamond Electric Corporation—did you 
ever have any business with the Vega Company, Incor¬ 
porated? A. Yes. 

Q. Did you ever have any business with Samuel Wegman 
of Chelsea? A. Yes. 

Q. You know that Samuel Wegman had you bji the Poor 
Debtors’ Court in Chelsea, don’t you? A. Yes. 

Mr. Kolodny: I offer this for the purpose of showing 
that on January 17, 1930, Samuel Wegman filed a petition 
under Chapter 334 of the Acts of 1927, supplementary pro¬ 
cess against William Pote, of 52 Washington Avenue, 

81 Chelsea, judgment debtor, and a summons ivas issued 
returnable on February 6, 1930; and on February 6, 

1930, the debtor, William Pote, did not appear, and a 
capias for a debtor considered in contempt wlas issued 

against said Pote. That is in duplicate. 

■ 

(The paper referred to, dated September 9, 1931, signed 
Edward F. Canavan, Assistant Clerk, District Court of 
Chelsea, was marked, “Goss Exhibit No. 1,” and fiwo copies 
thereof are on file with the Commission.) 

By Mr. Kolodny: 

Q. On the 18th day of April, 1927, you were in the Poor 
Debtor Court in Boston? A. Yes. 

Q. The Vega Company, Incorporated, brought you in 
there? A. Yes. 
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(A paper dated September 11,1931, Poor Debtor Process, 
The Vega Company, Incorporated, vs. Pote, No. 12,164, was 
marked, “Goss Exhibit No. 2,” and two copies thereof are 
on tile with the Commission.) 

By Mr. Kolodny: 

Q. Coming back to the one of Samuel Wegman, at that 
time you were employed by the General Industries, is that 
right? A. When was it? 

Q. 1930. A. Yes. 

Q. And you Were receiving how much there? For salary? 
A. I think I said about $2,000 for the year. 

Q. In 1928 you were working for the New England 
82 Broadcasting Company? A. Yes. 

Q. How much were you receiving as a salary then ? 
A. I don’t remember. 

Q. Can you give us any help at all? A. No; I think, if 
I remember correctly, we were all donating our services. 

Q. On May 19, 1928, you were in the Poor Debtor Court 
of the City of Boston, brought there by Chickering & Sons? 
A. That is true. 

(The paper referred to, supplementary process, No. 18,- 
304, Chickering & Sons vs. Pote, was marked, “Goss Ex¬ 
hibit No. 3,” and two copies thereof are on file with the 
Commission.) 

By Mr. Kolodny: 

Q. You were receiving $2,500 a year in 1929? A. Yes. 

Q. At that time, on November 26, 1929, you were in the 
Poor Debtor Court, by the Post & Lester Company? A. 
That is true. 

(A paper entitled, “Supplementary Process, The Post & 
Lester Company, of Boston, Incorporated, vs. William S. 
Pote, No. 30696,” was marked, “Goss Exhibit No. 4,” and 
two copies thereof are on file with the Commission.) 

By Mr. Kolodny: 

Q. On May 29,1928, you were in the Poor Debtor Court by 
the Diamond Electric Corporation of the City of Boston? 
A. That is true. 



FEDERAL RADIO COMMISSION. 


45 


83 (A paper entitled, “ Supplementary Process, Dia¬ 
mond Electric Corporation, vs. William S. Pote, No. 
18584,’’ was marked, “Goss Exhibit No. 5,” and two copies 
thereof are on file with the Commission.) 


By Mr. Kolodny: 

Q. Again, on the 13th day of November, 1929, iyou were in 
the Poor Debtor Court, brought in there by tile Diamond 
Electric Corporation again? A. Yes. 

Q. On a different claim? A. No; on the same claim. 

Q. The same claim? A. I think so. 


(A paper entitled, “Supplementary Proces^, Diamond 
Electric Corporation, vs. William S. Pote, No. 30396,” was 
marked, “Goss Exhibit No. 6,” and two copies ^hereof are 
on file with the Commission.) 


By Mr. Kolodny: 

Q. And on the 7th day of February, 1929, you were in the 
Poor Debtor Court of the City of Boston, brought there by 
the General Electric Supply Corporation of Boston? A. 
That is true. 

i 

(A paper entitled, “Supplementary Process, General 
Electric Supply Corporation, vs. William S. Pote^ No. 24194, 
was marked, “Goss Exhibit No. 7,” and two copies thereof 
are on file with the Commission.) j 

By Mr. Kolodny: 

Q. You want us to believe that- 

Examiner Hyde. Let me clear up this proposition. 
84 Is there any objection to this series of exhibits, from 

1 to 7? 

Mr. Dresser: No. 

Mr. Kolodny: I offer those. 

Examiner Hyde: They are admitted. 

By Mr. Kolodny: i 

Q. Your New England Broadcasting Company^ you show, 
has a great deal of assets, according to that statement that 
you wanted the Examiner to hear? A. That is true. 

Q. And it had those assets for how long? A. This state¬ 
ment is as of September 12. 
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Q. The New England Broadcasting Company had not been 
doing any business for about two years? A. That is true. 

Q. Those assets were the assets that were in existence 
for those two years? A. Not necessarily. 

» 90 

Q. Well, approximately? A. No. 

Q. How long were those assets in existence and belonging 
to the New England Broadcasting Company? A. Some of 
them for two years; some of them very recent. 

Q. On May 15, 1931, an information was filed by the At¬ 
torney General of Massachusetts against the New England 
Broadcasting Company. That is right, is it not? A. What 
was the date ? 

Q. May 15, 1931. 

Mr. Dresser: Let me see that. 

85 Mr. Kolodny: Is there any question about it, Mr. 

Dresser (handing paper to Mr. Dresser)? 

Mr. Dresser: That is right. 

(The paper referred to, information dated September 10, 
1931, against New England Broadcasting Company, signed 
Joseph E. Warner, Attorney General, was marked, “Goss 
Exhibit No. 8,” and two copies thereof are on file with the 
Commission.) 

By Mr. Kolodny: 

Q. According to this information filed, your company, 
the New England Broadcasting Company, was not able to 
pay a tax of $35? A. No; we did not pay it—not because 
we were not able to. 

Q. And that was outstanding since the 20th day of Octo¬ 
ber, 1929? A. Yes. 

Q. As a result of that, your company was enjoined from 
doing business? A. No. 

Q. Weren’t they ever enjoined? A. Not that I know of. 

Q. Are you sure about that ? Is there any question about 
it, Mr. Dresser? 

Mr. Dresser: It does not show there, Mr. Kolodny. 

Mr. Kolodny: All right. Are you satisfied now, Mr. 
Dresser (handing paper to Mr. Dresser) ? 

Mr. Dresser: I think these relate to two separate matters. 

Mr. Kolodny: All right. I asked him if his com- 

86 panv was ever enjoined, and he said no. 

The Witness: No; I said I did not know. 
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By Mr. Kolodny: 

Q. You did not know! A. No. 

Mr. Kolodny: We will come to that in a miiiute. These 
informations were filed as late as May 15 of this! year. I am 
going to introduce these records in duplicate. 


(A paper entitled, “Attorney General vs. New England 
Broadcasting Company. Docket entries,’’ dated Septem¬ 
ber 10, 1931, was marked, “Goss Exhibit No. 9,” and two 
copies thereof are on file with the Commission.}) 

Mr. Kolodny: Do you want to examine thesq, Mr. Dres¬ 
ser, before I offer them (handing papers to Mrl Dresser)! 

Examiner Hyde: Mr. Newman, have you examined these 
documents? 

Mr. Newman: The last ones; not the first onds. 


By Mr. Kolodny: 


Q. Some time in 1930 or 1931, another information vras 
filed by the Attorney General against the Ne^v England 
Broadcasting Company for failure to file its udual annual 
report, that was due on August 14,1929? A. Yds. 

(A paper dated September 10, 1931, information against 
New England Broadcasting Company, signed Joseph E. 
Warner, Attorney General, was marked, “Goss Exhibit No. 
10,” and two copies thereof are on file with the Com¬ 
mission.) 

87 By Mr. Kolodny: 

Q. And on February 10, 1930, a decree came down from 
the Supreme Court requiring your company to forfeit the 
sum of $25 to the Commonwealth, and ordering that an in¬ 
junction issue forthwith restraining the further pjrosecution 
of business of said corporation. That is right, jis it not? 
A. It must be, if you have it there, Mr. Kolodny.} 

Q. Is there any question about it? A. I don’t know, as I 

said some time ago. 

*■ 

(A paper dated February 10, 1930, entitled, ‘fAttorney 
General, ex rel. Commissioner of Corporations and Taxa¬ 
tion, vs. New England Broadcasting Company: Decree,” 
was marked, “Goss Exhibit No. 11,” and two copies thereof 
are on file with the Commission.) 
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By Mr. Kolodny: 

Q. In April of 1931, a petition for receivership was filed 
against your New England Broadcasting Company in the 
Supreme Court, by the Brunswick Balke Collender Com¬ 
pany ? A. True. 

Q. That was on a claim that was outstanding since May 
1929? A. That is true. 

Q. For $234.67 damages, and $610 for costs of suit. This 
bill in equity was brought April 27, 1931, and later was 
transferred to the Superior Court for Suffolk County in 
Massachusetts^ is that right? A. I don’t know. 

Mr. Kolodny: Is there any question about that, Mr. 

Dresser? 

S8 Mr. Dresser: No. 

Mr. Kolodny: No question. 

(The paper referred to, Petition for Receivership filed 
against New England Broadcasting Company by Brunswick 
Balke Collender Company, April 27, 1931, was marked, 
“Goss Exhibit No. 12,” and two copies thereof are on file 
with the Commission.) 

Mr. Kolodny: I offer a copy of the docket entries to show 
that these cases are still outstanding. 

(The paper referred to, copy of docket entries in the 
Brunswick Balke Collender Company vs. New England 
Broadcasting Company, was marked, “Goss Exhibit No. 
13,” and two copies thereof are on file with the Commis¬ 
sion.) 

Air. Kolodny: I also have offered the copy of the docket 
records with reference to the information filed by the At¬ 
torney General, that is still also outstanding according to 
the docket records. 

Bv Mr. Kolodnv: 

•> 

Q. You told us before that the decree was entered and 
filed, didn’t vou? A. Which decree? 

Q. That decree which your Attorney showed you before, 
about transferring all the assets to the New England Broad¬ 
casting Companv? A. You mean the State court? 

Q. Yes. A. Yes. 
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Q. Sure. Did you ever Hear about an appeal being 

89 taken on those cases? A. Yes. 

Q. Did you think that if an appeal \| r as taken the 
decree became final? A. Yes. 

Q. You still thought so? A. Yes. ! 

Q. Then, your attorney made a motion t6 dismiss the 
appeals? A. Yes. 

Q. And that was not allowed. That is right, isn’t it? 
A. No. [ 

Q. I want you to look at that card (handing card to the 
witness). Will that help to refresh your ihemory? A. 
“Motion to Dismiss Appeals denied without prejudice.” 

Q. The motion to dismiss the appeals was denied, and 
the appeals are still outstanding. That is right, is it not? 
A. That is true. 

Q. The date of that is September 8, 1931? A. Yes. 

Q. Only a few days ago? A. That is right, j 

Q. Do you still want the Examiner to believe that the 
decree is final? A. I do. 

Mr. Kolodny: Do you want to look at this, ilr. Dresser? 

Mr. Dresser: Yes. I object to it. I will hdmit it is a 
fact, but it is not in good form. 

Mr. Kolodny: Will you admit that is true? 

Mr. Dresser: Yes; I will admit that is[true, but do 

90 not put the copy in. The copy is not an^ good. 

Mr. Kolodny: Look at them both, and see if they 
are not the same thing. 

Mr. Dresser: Do not put either of them in. They are not 
substantiated by the Court’s seal. 

Mr. Kolodny: You admit the contents of them? 

Mr. Dresser: But not the documents. 

Mr. Kolodny: All right. It is admitted th&t in equity 
matter No. 35169, Suffolk ss, on September 8, 1931, from 
the Clerk’s Office of the Superior Court, a noticq came down 
in the matter of the New England Broadcasting Company 
against the Boston Broadcasting Company, denying the 
motion to dismiss the appeals with reference to the final de¬ 
cree known as Exhibit B. 

Mr. Dresser: You might finish that. 

Mr. Kolodny: Without prejudice, if you want *hat in 
there. 


4—5605a 
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Examiner Hyde: With reference to these other exhibits, 
I believe they run from 8 to 13. There is no objection, so 
far as I know. 

Mr. Dresser: No. Those are properly substantiated, and 
must be given full face and credit. 

Examiner Hyde: They are admitted. 

Mr. Dresser: But I do not like printed postcards. 

By Mr. Kolodny: 

Q. How much did you tell us the value of your stock in 
the Boston Broadcasting Company is? A. I did not say 
the Boston Broadcasting Company. 

Q. The New England Broadcasting Company. I 
91 beg your pardon. A. $25 a share. 

Q. That was the book value? A. Yes. 

Q. How much could you get for that stock if you sold it? 
A. I would not sell it. 

Q. When you told us the book value, you did not say any¬ 
thing about market value, did you? A. No. 

Q. Of course, it is the market value that we are inter¬ 
ested in here. You know that, don’t you? A. I imagine so. 

Q. You cannot give us any idea as to the market value 
of the stock yob own in the New England Broadcasting 
Company? A. You mean by that- 

Q. The value if you went into the open market. 

Examiner Hyde: Let me interrupt here. I want to get 
an idea how much longer your cross-examination will take. 

Mr. Kolodny: Not much longer; probably five minutes 
at the most. 

Examiner Hyde: I think we ought to complete that be¬ 
fore we take an adjournment. 

Mr. Kolodny: Five minutes at the most. 

Examiner Hyde: Mr. Newman, will that inconvenience 
you? 

Mr. Newman: It is all right. 

Examiner Hvde: Proceed. 

By Mr. Kolodny: 

Q. Can you tell us what the market value of that stock 
is, then? A. You mean what an outsider would pay 
for it? 
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Q. Yes; what an outsider would payt for it in the 
open market. A. I haven’t the slightest idea. 

Q. Then, so far as your personal worth jis concerned, 
you cannot tell us what your personal worth is? A. I can 
tell you what I think it is, what I feel it is. 

Q. We do not want your feelings in the matter. We want 
to know, as a matter of fact, so that we can all go by it. A. 
No; I don’t know. I don’t know what you might give me 
for it, Mr. Kolodny. 

Q. The only tangible value you speak of is $2,000 in 
land, in Revere ? A. Yes. 

Q. Could you sell that if you wanted to ? I A. I never 
tried. 

Q. As a matter of fact, if you tried to sell it, you could 
not get a buyer? A. I never tried. 

Q. You said something about Mr. Grodzihs and Mr. 
Weare saying they were not going to defend this thing so 
far as the Boston Broadcasting Company is concerned, is 
that right? A. Yes. 

Q. You never heard that from Mr. Goss, did you? 

A. No. J 

Q. You knew that he was the man who put tfhe principal 
money into the Boston Broadcasting Company? A. No. 

Q. Mr. Grodzins and Mr. Weare cajne down in 
93 your car with you? A. No, they did notf 

Q. Do you know how they came here? A. I 
haven’t the slightest idea. 

Q. Didn’t they come at your request? A. Tjhey did not. 

Q. They did not come at your request? A^ Absolutely 
not. 

Q. All right. There was a meeting to be held on a Fri¬ 
day at 5 o’clock, by the Boston Broadcasting Company, at 
which they were to consent to transfer, by a voluntary 
assignment- 

I 

Mr. Dresser: One moment. There has been iao evidence 
as to this. 

Mr. Kolodny: This is cross-examination. 

Mr. Dresser: Is it? 

Mr. Kolodny: I do not know. I will leave it to the 
Examiner. 

Examiner Hyde: Proceed. 
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By Mr. Kolodny: 

Q. (Continuing:) —in which they sought, by voluntary 
assignment, to transfer the interest of the Boston Broad¬ 
casting Company to you? A. I never heard of it. 

Q. Weren’t you present? A. I was present. 

Q. Were you present at that meeting? A. Yes. 

Q. Was Mr. Dresser present? A. He was. 

94-98 Q. Was Mr. Grodzins present? A. He was. 

Q. Was Mr. Weare present? A. Yes; and so was 
Mr. Goss. 

Q. They were all there together? A. Yes. 

Q. And then a bill in equity was brought to enjoin you 
from doing it? A. Yes. 

Q. And you were temporarily enjoined? A. Yes. 

Q. Pending the outcome of the hearing before this Com¬ 
mission? 

Mr. Dresser: Just a moment. Put the question again. 

Mr. Kolodny: He understands me. 

Mr. Dresser: Did he? Put the question again. May I 
have the question read? 

By Mr. Kolodny: 

Q. And you were temporarily enjoined, pending the out¬ 
come of the matters that are now here before the Com¬ 
mission? A. Well, I have received- 

Q. Yes or no. A. No. 

Q. You don’t know you were enjoined? A. Not offi¬ 
cially, no. 

Q. Do you know, officially or unofficially? A. Yes. 

Q. And from whom? A. I heard from Mr. Dresser. 

******* 

99 Whereupon William S. Pote, the witness on the 

stand at the time of adjournment yesterday, resumed 
the stand and testified further as follows: 

Cross-examination (continued): 

Examiner Hyde: I believe you had completed your cross- 
examination, Mr. Kolodny? 

Mr. Kolodny: Practically. I have one or two more ques¬ 
tions, but I can ask those later. 
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Mr. Newman: Let him go ahead. 

Examiner Hyde: I suggest that you ask thbm now. 

Mr. Kolodny: Very well. I did not want tb take unfair 
advantage. 

Further cross-examination on behalf of Fred H. Goss. 
By Mr. Kolodny: 

Q. You had been practically in control of the super¬ 
vision—supervisor in charge of the plant of this station 
WLOE, for a long time? A. Yes. i 

Q. As such, what were your duties, specifically? 

100 A. To see that the work was carried <j>n and done 
properly; to see that the apparatus was properly 

maintained, and so forth. 

Q. To see that it was carried on, properly maintain-, and 
so forth. Did you ever see that they operated the trans¬ 
mitter properly? A. Yes, sir. 

Q. Did you ever operate it for them and show them how 
it should be operated? A. No. 

Q. You are not a licensed operator, are you? A. No. 

Q. You never had a license? A. No. 

Q. Still, you were in charge of this plant, supervisor of 
the operation of this transmitting station? A. That is 
true. 

Q. You saw me one day looking at that transmitter, 
didn’t you? A. I did. 

Q. There was a man there named Kaplan| was there 
not? A. Yes. | 

Q. When he got through, you went in theife and took 
charge, didn’t you? A. No, I did not. 

Q. Who took charge after that? A. He stayed there. 

Q. All day and all night? A. No. 

Q. He went on at what time that morning? A. 

101 That I don’t know. I was not in charge bf the plant 
then. 

Q. Do you want this Commission to believe that you 
were supervisor, and in complete charge of thb plant and 
the operation, to see that the operation of the transmitter 
was properly carried out, and yet you were not a licensed 
operator? A. That is true. 

Q. Your experience in radio has been sincb 1926? A. 
1922 or 1923. 
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Q. You are an electrician by trade? A. No, sir. 

Q. What is your trade or vocation? A. Eadio. 

Q. Eadio? A. Yes. 

Q. Before radio, what was your business? A. News¬ 
paper work. 

Q. What do you mean by newspaper work? Delivering 
newspapers? A. No. I worked in a newspaper plant. 

Q. Then, in 1926, your brother Al, who had been inter¬ 
ested somewhat in radio, put the idea into your head of 
obtaining a radio license? A. Around that time, I should 
say, yes. 

Q. That is when your knowledge of radio begins? A. 
No. I said 1922 or 1923. 

Q. Did you ever have any technical education in radio? 
A. No; practical. 

Q. You never went to any technical school? A. 

102 No, sir. 

Q. You told us about 550 shares of stock in the 
New England Broadcasting Company? A. Yes. 

Q. This stock was issued to you in exchange for your 
interest in the license? A. And other things. 

Q. And other things? A. Yes. 

Q. What are these other things? A. Oh, at the time I 
had a 50-watt transmitter, I believe it was, equipment for 
building other transmitters, and a lot of other equipment 
that is used in a radio station. 

Q. As a matter of fact, then, you transferred or ex¬ 
changed your interest in the license and in these trans¬ 
mitters, and other things that you talk about, and you 
obtained 550 shares of stock in the New England Broad¬ 
casting Company? A. That is about the size of it. 

Q. Then, as a matter of fact, this license, if it belonged 
to anyone, belonged to the New England Broadcasting 
Company? A. I held it in trust for the New England 
Broadcasting Company. 

Q. I say, it belonged to the New England Broadcasting 
Company? ~A. I say, I held it in trust for the New Eng¬ 
land Broadcasting Company. 

Q. Get my question again. I say this- 

Mr. Dresser: Your Honor, will not the record 

103 show where the license stood? If it is material at 
all, or if it is a proper question for cross-examina¬ 
tion, the records will show. 
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Examiner Hyde: The Commission’s records show to 
whom it was issued. However, I will not siistain an ob¬ 
jection on that score at this time. 

Mr. Dresser: All right. 

By Mr. Kolodny: 

Q. Although this license, so far as you were concerned, 
belonged to the New England Broadcasting Company, you 
retained it in your name? A. That is true. 

Q. You never notified the Commission of that, did you? 
A. No. 

Q. And, so far as your claim today is concerned, it is 
the same now as it was at the time when yoii took your 
stock in exchange for the transfer of that license to the 
New England Broadcasting Company, by way of holding 
that license in trust for the New England ^roadcasting 
Company? 

Mr. Dresser: Your Honor, I object. Ther^ is no evi¬ 
dence of any transfer whatever. 

Mr. Kolodny: He says he did that. 

Examiner Hyde: Read the question, please, j 

I 

(The Reporter read the pending question.) 

Examiner Hyde: The objection is overruled. I 

Bv Mr. Kolodny: 

* V 

Q. What is your answer? A. I would still hold it in 
trust. 

Q. And this is the very first that this Commission has 
ever learned that you were holding a license in trust for 
someone else? A. No. 

104 Q. When did you first notify the Commission as 
to that? A. I believe- 

Mr. Dresser: Your Honor, I think, if Mr. Koli)dny wants 
to get evidence to that effect, he can call upoii the Com¬ 
mission for its records. Those are the best evidence. My 
only interest here is to shorten things as much as possible. 

Mr. Kolodny: May I state my purpose? My purpose 
in this line of inquiry is to establish the fact that in the 
acts of Congress of 1927, Congress was interested in know¬ 
ing who the individual was who was going toi have this 
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license, and that this particular individual, having vio¬ 
lated that Act, does not come before the Commission with 
clean hands. 

Examiner Hyde: The objection is overruled. 

Mr. Dresser: May we save an exception? 

Examiner Hyde: You may have your exception. 

By Mr. Kolodny: 

Q. When did you first, if at all, notify the Commission 
that you were holding this license in trust for the New 
England Broadcasting Company? A. It was brought out 
during the hearing in 1928, in July, 1928. I believe I was 
asked the question where the financial backing was coming 
from. 

Q. In other words, you were asked about the financial 
backing, who the financial backing was coming from, and 
you said the New England Broadcasting Company? A. I 
don’t remember. 

Q. You don’t remember? A. No. 

Q. Didn’t you tell us that you believed that the 
105 matter was brought up in 1928? A. Yes. 

Q. When you were asked who your financial 
backer was? A. Yes. 

Q. And your answer to that was what ? A. I went on to 
explain- 

Q. What was your answer to that? A. That my com¬ 
pany, the New England- 

Mr. Dresser: Just a minute. 

Examiner Hvde: One moment. 

* 

Mr. Dresser: I think he can get that from the records, 
if he can get anything. It is decidedly unfair to call upon 
a man’s memory for a statement of that kind. 

Mr. Kolodny: I will withdraw the question. That will 
help matters. 

By Mr. Kolodny: 

Q. You say that this matter was brought up in 1928? 
A. Yes. 

Q. With respect to the financial backing you were re¬ 
ceiving? A. Yes. 

Q. But now you just don’t remember what the testimony 
was? A. Not the exact words, no. 
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i 

Q. You don’t care to tell us. A. I don’t remember. 

Q. You don’t remember. You said something about 
owning the stock. Do you own the stock outright! A. Yes. 
Q. 550 shares? A. Yes. 

106 Q. Did you ever take a loan on it? A. No, sir. 
Q. You never borrowed any money on it? A. 

No, sir. 

7 _ 

Q. Are you sure of that? A. Positive. 

Q. I am going to ask you to think of that question again, 
now. A. I understand it. 

Q. Did you ever pledge that stock as security to anyone 
for a loan? A. Not to me personally, no. 

Q. Not to you personally? A. No. 

Q. What do you mean, not to you personally ? To some¬ 
one else personally you pledged that stock for a loan? A. 
I pledged that stock for a loan with Mr. Driscoll. 

Q. And you pledged it for a loan to whom? A. For 
money he advanced to the New England Broadcasting 
Company at the time. I did not want him t<|> think that 
we were going to put anything over on him. 

Q. Is this stock still outstanding for that loan? A. 
No, sir. 

Q. When did you repay that loan? A. Th^ stock was 
returned to me about a month ago. 

Q. You paid the loan? A. No, sir. 

Q. The loan was a matter of $500, was it not? A. It 
was more than that. 

107 Q. How much? A. Oh, about—all the money ad¬ 
vanced to the New England Broadcasting Company 

by Mr. Driscoll. 

Q. In other words, Mr. Driscoll having advanced certain 
moneys to the New England Broadcasting Company, to 

secure him further you pledged the stock? A. Absolutely. 

I 

Mr. Kolodny: That is all. 

Examiner Hyde: Mr. Newman. 

Cross-examination on behalf of the Commission. 


By Mr. Newman: 

Q. Mr. Pote, will you explain again just what your pres¬ 
ent relationship is with the Boston Broadcasting’ Company, 
or its officers, Mr. Grodzins and Mr. Weare? A. I have a 


i 
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contract or an agreement which gives me full control of the 
programs that go on the air, and all business that is trans¬ 
acted by the company. I have the last word as to whether 
a program is to go on the air, or not, whether it is objection¬ 
able or not. 

Q. How long has that relationship existed? A. Since 
August 20th, I think, or 22nd. 

Q. This year? A. Yes, sir. 

Q. That was after you filed this application for assign¬ 
ment? A. Yes, sir. 

Q. What was the understanding had between you and 
them regarding the filing of this application? A. 

108 At the time it was filed? 

Q. Or at any other time. A. I understood that 
they were not going to contest it. That was of recent date; 
but at the time it was filed, they were going up against it. 

Q. At the time of filing they objected to it. Subsequent 
to that, you became one of their employees and the license 
was still on file, is that correct? A. Yes, sir. 

Q. What was said about the pendency of this application 
at the time you joined forces with them? A. My applica¬ 
tion? 

Q. Yes. A. I was given to understand that they were 
not going to object to it. 

Q. What was the consideration, if any, for their not ob¬ 
jecting? A. There was none, other than I bought the com¬ 
pany at the bankruptcy sale. 

Q. That is when your relationship began with them? A. 
Yes. 

Q. You bought the company, and they were still officers of 
the company? A. Yes, sir. 

Q. And you are working for the company, but own it. 
What do they get out of the present running or manage¬ 
ment of the company—anything? A. Financially? 

Q. Yes. A. No. 

109 Q. Are they devoting any time to it now? A. 
Well, they go in and out. 

Q. But only on rare occasions, for short visits? And 
you consider that you practically own what is left of the 
present license of WLOE, is that right? A. No. 

Q. Do you get the financial benefits of it? A. If any. 

Q. Do you think, Mr. Pote, that if this license reverted 
to you, and in your name, and you began operations, that 
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sooner or later the tangible assets of the company or of the 
station, or the transmitter, would be attached to satisfy 
judgment and claims against you? A. I do notJ 

Q. What is your reason for thinking that? A. The judg¬ 
ments against me have been—I don’t know the technical 
legal term—they have all been wiped out. 

Q. How were they wiped out? A. By payments. 

Q. You mean by that that the judgments, as such, have 
been paid? A. Have been returned. 

Q. All outstanding judgments. What abopt claims? 
Are there not several claims against you, that fyave not as 
yet materialized into judgments—financial diaims? A. 
Against me personally? 

Q. Yes. A. No. 

Q. You say “personally.” Are there iny against 
110 the New England Broadcasting Compand? A. No. 

Q. Without this outside help backing you, you 
would not be able to undertake this venture, would you, Mr. 
Pote? A. No, sir. 

Mr. Newman: That is all, sir. 

Examiner Hyde: Mr. Grodzins, have you anjj- questions 
of this witness? 

Mr. Grodzins: No questions. 

Examiner Hyde: Mr. Dresser. 

Mr. Newman: One other question, if I may. j 

By Mr. Newman: ! 

Q. Do you expect to make any changes in the transmitter, 
or anything, in the near future? A. There are certain 
things I would like to have changed. Of course, i't would be 
necessary to get permission from the Commission. 

Mr. Newman: That is all. 

Redirect examination. 

By Mr. Dresser: 

Q. Mr. Pote, yesterday Mr. Kolodny mentioned an in¬ 
junction against you. In connection with that, I show you 
a summons from the Suffolk Superior Court, directed to 
the Boston Broadcasting Company, the New England Broad¬ 
casting Company, William S. Pote, Jacob M. Grodzins, and 
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John Weare, and ask whether or not that was the summons 
served on you in the proceedings to which Mr. Kolodny re¬ 
ferred? A. These are the papers that I was shown through 
your office. 

111 Mr. Kolodny: I am going to object to this without 
a copy of the bill going in. Here is a copy of the bill. 

Mr. Newman might want to see that bill in equity. 

Mr. Dresser: I am not offering it. 

Mr. Kolodny : Then I object to the other, without the 
bill. They go hand in hand. 

Mr. Dresser t I think you had an opportunity to offer 
that if vou wanted to. 

Mr. Kolodny: That is not the question now. You opened 
it up. 

Mr. Dresser: I offer the two summonses, served, one 
each, upon the New England Broadcasting Company and 
upon William S. Pote. 

Mr. Kolodny: I object to that unless the bill in equity 
accompanies those summonses, because they are all a part 
of the record. 

Mr. Dresser: I know nothing about the bill in equity. I 
have never seen a copy, except as I had a chance to read one 
in court. 

Mr. Kolodny: Read that and see if it is not right (pro¬ 
ducing paper). 

Examiner Hyde: Was this summons issued pursuant to 
this bill? 

Mr. Dresser: Yes, if that is the bill. 

Mr. Kolodny: That is the bill, all right. You can read 
it and make sure. 

Examiner Hyde: Is there any objection to this bill being 
filed, Mr. Dresser ? 

Mr. Dresser: If Mr. Kolodny wants to offer it as 

112 evidence; if a bill was filed, I do not mind. I cannot 
accept it as evidence of any fact alleged therein. 

Mr. Kolodny : I merely offer that to show the fact that 
such a bill was filed, and in accordance with that bill those 
summonses were issued, in which summonses are contained 
the matters restraining the particular defendants. 

Mr. Dresser: All right. 

Examiner Hyde: It may be admitted for that purpose, 
together with the summons. 
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(The papers referred to, bill of complaint iin Superior 
Court, in Equity, Commonwealth of Massachusetts, Fred H. 
Goss vs. Boston Broadcasting Company, et a}., together 
with copy of summons, was marked, 4 4 Applicants Exhibit 
H.” A duplicate copy of the bill of complaint i^ to be fur¬ 
nished by counsel for Fred H. Goss.) 

By Mr. Dresser: 

Q. Is there any injunctive order therein, Mr. Pote, 
against yourself or the New England Broadcasting Com¬ 
pany? 

Mr. Kolodny: That is for the Commission to state. 
They may have been enjoined at the hearing ^>n the re¬ 
straining order, which is not contained in that. 

Mr. Dresser: That is argumentative, and I isk that it 
be stricken from the record, your Honor. 

JExaminer Hyde: I believe that the document speaks for 
itself on that point. 

i 

By Mr. Dresser: 

Q. Mr. Pote, I hand you a letter from layman H. 
Kolodny, dated August 28, 1931, addressed to Allen T. 

Dresser, Esquire, Attorney for the New| England 
113 Broadcasting Company, and William S. Pote, 75 

Federal Street, Boston, Massachusetts. 

I ask permission to retain this for my files. For that 
purpose, I would like to read its contents only into the 
record. Can that be done under your rules ? 

Examiner Hyde: I believe the proper way is to provide a 
certified copy of the letter. 

Mr. Kolodny: That is all right. Put it in. Are you 
offering that? 

Mr. Dresser: Not yet. 

■ 

By Mr. Dresser: ! 

Q. Did this come to your attention on or about August 
28th? A. Yes. : 

Q. As advice from the petitioner’s counsel tl^at an in¬ 
junction had been issued? A. Yes. 

Q. Does it mention any injunctive order against you or 
the New England Broadcasting Company? A. No. 
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Q. Mr. Pote, state whether or not you know- 

Mr. Kolodny: You used that. Now I want it. 

Mr. Dresser: Please give it back to me for my file. 

Mr. Kolodny: I am going to introduce it. 

By Mr. Dresser: 

Q. Do you know, Mr. Pote, whether there is any in¬ 
junctive order now outstanding, under that bill in equity, 
against anyone? 

Mr. Kolodny: Wait a minute. I do not think that is the 
way to prove it. First the record was introduced to 
114 show that there is an injunction outstanding, and 
now he is asking a lay witness whether or not such 
injunction is outstanding. He is not prepared to say. 

Examiner Hyde: He can state whether he knows of any 
such injunction. 

The Witness: No; there is no such injunction. 

By Mr. Dresser: 

Q. Do you know when, if ever, it was raised? A. Friday 
of last week. 

Q. Mr. Pote, what were the circumstances surrounding 
this Wegman poor debtor action? Is that still outstand¬ 
ing? A. No. 

Q. Was there any capias therein ever served upon you? 
A. Not upon me. 

Q. Has the judgment underlying that poor debtor action 
been satisfied? A. Yes. 

Q. When was that done? A. Shortly after I learned 
that there was a suit started on it. 

Q. With whom did you make satisfaction? A. With 
Wegman personally. 

Q. Did that represent merchandise that you had bought 
yourself? A. No; one of the boys wanted some fur 
piece- 

Mr. Kolodny: Wait a minute. I do not think we ought to 
try other cases. 

Mr. Dresser: All right. Pass that. 
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By Mr. Dresser: 

Q. Mr. Pote, I hand you an execution obtained 

115 against you in the Boston Municipal Court, for the 
County of Suffolk, by the General Electric Supply 

Corporation on the 11th day of December, 1928, bearing on 
the reverse side the notation, i 1 This execution is hereby 
satisfied in full. R. R. Sullivan, Attorney for Creditor.” 
I ask you whether you saw that signed by the attorney for 
the creditor yourself? A. Yes. 

Mr. Kolodnv: Read the date of it. 

* 

Mr. Dresser: September 11, 1931. 

Mr. Kolodnv: Just a few days ago. 

Mr. Dresser: I offer two copies of that, because I want 
to retain the original for filing in court. | 

(The paper referred to, execution dated December 11, 
1928, in General Electric Supply Corporation v^. William 
S. Pote, was marked, “Applicant’s Exhibit I,” and two 
copies thereof are on file with the Commission.) 

I 

By Mr. Dresser: 

Q. Mr. Pote, I hand you an execution obtained! by Post 
& Lester Company of Boston, Incorporated, on tpe 17th of 
August, 1929, in the amount of $316.53, bearing the en¬ 
dorsement, “September 10, 1931. The within i execution 
never having been in the hands of an officer, is hereby re¬ 
turned to court, satisfied in full.” Was that endorsement 
made in your presence? A. It was. 

Mr. Dresser: I cannot find my copies of this. 

Examiner Hyde: You can file it, with the understanding 
that you will furnish a copy. I 

By Mr. Dresser: j 

i 

Q. Mr. Pote, in the information referred £0 yester- 

116 day by Mr. Kolodny, brought by the Commonwealth 
of Massachusetts, enjoining the New England Broad¬ 
casting Company from continuing business, has that been 
disposed of? A. Yes. 

Q. How long ago? A. Thursday, I think, or something 
like that. 

Mr. Kolodny: Last Thursday? 
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Bv Mr. Dresser: 

Q. Was any injunction issued in the case- 

Mr. Kolodny: I did not get that. Excuse me—Thursday 
of last week? 

The Witness: Yes. 

Bv Mr. Dresser: 

Q. I refer, Mr. Pote, to the injunctive order, which I be¬ 
lieve, according to the respondent’s exhibits, was entered 
in 1930? A. That was quite a while ago. 

Q. Has that one been cleaned up? A. Oh, yes. 

Q. What caused that injunction to be filed, if you know? 

Mr. Kolodny: The bill speaks for itself. 

Bv Mr. Dresser: 

* 

Q. Did you file, or attempt to file, your returns on time? 
A. Yes. 

Mr. Kolodny: I object to going into other matters. The 
point is that there is on file an information filed, and the 
best way to show that that has been disposed of is by 
117 a decree of the court, with certified copies for this 
hearing. 

Bv Mr. Dresser: 

•> 

Q. Mr. Pote, have you, prior to this hearing, furnished 
the Commission with a certified copy, of which you have 
now ordered copies for this hearing? 

Mr. Kolodny: I object to that. 

Air. Dresser: He can answer that, I think. 

Examiner Hyde: I believe that that is virtually the same 
question raised before. 

Mr. Kolodny: I filed copies of the docket wherein it is 
shown that nothing has been done. 

Mr. Dresser: I take exception to that statement. Mr. 
Kolodny has filed a certified copy of one pleading only in 
that instance. I do not think he will deny that there is on 
record a final decree disposing of that matter. 

Mr. Kolodny: The exhibits speak for themselves. 
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Mr. Dresser: I press the original questionJyour Honor, 
as to whether or not he has supplied the Comipission, or its 
agents, a certified copy, and has ordered copies of a final 
decree dissolving that injunction, to introduce at this hear¬ 
ing, subject to their being presented here before the record 
closes. 

Examiner Hyde: Of course, you are not offering the doc¬ 
ument itself ? 

Mr. Dresser: I do not have it yet. Mr. Clearman en¬ 
deavored to get it for me, but it has not com^ back. 

Examiner Hyde: Suppose we leave the question open 
until you find out what success you have. 

Mr. Dresser: All right. 

118 By Mr. Dresser: ! 

Q. Mr. Pote, was there any injunctive order, or any 
other order, entered in the later information filed by the 
Commissioner? A. No. 

I 

Mr. Kolodny: I think the best evidence is the records 
themselves. This man is undertaking to say \^hat certain 
courts have done, and I think the proper way, and the best 
evidence to show what those courts have done, is by certified 
copies of the records. 

Mr. Dresser: My brother has obtained partijal copies of 
several records. I withdraw that question. 

I 

By Mr. Dresser: 

Q. Mr. Pote, on or about last Thursday, clid you call 
upon the Attorney General of the Commonwealth of Massa¬ 
chusetts to satisfy any unpaid taxes which the Common¬ 
wealth had against you? A. Yes—against the company. 

Q. Were those paid in cash, or by check? A. Check. 

Q. Has the check been returned by the bankl? A. No. 

Q. Mr. Kolodny referred yesterday to two actions by the 
Diamond Electric Company. If I remember correctly, you 
stated those were based on the same judgment^ Has that 
judgment been satisfied? A. All with the exception of, I 
believe, ten dollars-odd, or something like that. 
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Q. Was it satisfied by a monetary payment, return 

119 of merchandise, or both? 

Mr. Kolodny: I did not hear that. I want to hear your 
answer. 

A. By monetary payment and return of some merchan¬ 
dise. That is why there is a balance outstanding. There is 
a question of whether they will allow the merchandise to be 
returned. I maintain it should be returned. 

Bv Mr. Dresser: 

Q. Were there any other judgments mentioned that I 
have not touched upon this morning? 

Mr. Kolodny: The Vega Company, the General Electric 
Supply Corporation, and several others. 

Bv Mr. Dresser: 

* 

Q. As to the Vega Company, when was their judgment 
obtained, if you know? A. Quite a few years ago. 

Q. Has that been satisfied? A. Oh, yes. That was satis¬ 
fied almost two years ago. 

Q. Did you obtain the satisfied execution at that time? 
A. I don’t think so. I don’t know. 

Q. Did you get a receipt showing that it was paid in full? 
A. Yes. 

Q. Do you recall to whom payment was made? A. No; 
somebody from the Vega Company, I think. 

Q. The Chickering Piano Company, I understand, had a 
judgment against you at one time? A. Yes. That was 
cleaned up, too. 

Q. Were you ever in the Poor Debtor Court on 

120 that? A. No. 

Q. When was that satisfied, if you remember? A. 
1928, if I remember correctly. 

Q. Are there any unsatisfied judgments outstanding 
against you? A. No. 

Q. With the exception of the Diamond? A. The Dia¬ 
mond, ves. 

7 » 

Q. Mr. Kolodnv asked vou why suit had not been brought 
on the bond required by the Boston Broadcasting Company, 
with John Weare and Mr. Grodzins as sureties. I ask you 



FEDERAL RADIO COMMISSION. 67 

whether or not any breach of that bond has yet occurred! 
A. There has not. The license is still in existence. 

Q. In answer to Mr. Newman’s question, or Mr. Kolod- 
ny’s question—I don’t remember who put it—as to 
whether any changes had been made in the transmitter, in 
answering that, did you confine your answer! to any par¬ 
ticular part of the transmitter, or the whole! A. The part 
of the transmitter that the Commission requires permission 
to change. 

Q. What changes have been made in any otl|er part! A. 
We have made considerable changes in the Speech input 
equipment. 

Q. Who made those for you! A. My brothet and myself. 

Q. Mr. Kolodny mentioned that his client, A^r. Goss, had 
received no notification of any addition to th4 appearance 
as he had it. I hand you a carbon copy of a letter dated 
September 4, 1931, to which is attached registered 
121 mail return receipt, showing delivery ai Melrose on 
September 5, at 10 a. m., signed by F. H. Goss, and 
ask you whether or not that was mailed by you, whether the 
original of that was mailed by you? 

Mr. Kolodny: Wait a minute. That was not the question 
that was asked. The question you asked referred to that 
paper you were attempting to introduce in substitution for 
the involuntary assignment application—whether or not 
he ever received any notice of that. I do not know what is 
contained in that letter, but if that is the purpose of it, I 
object to it. I object to it, because there is ncj such thing, 
and there was no such question asked. There isj a voluntary 
assignment attempted to be placed by the Trustee in Bank¬ 
ruptcy, but not by the licensee corporation. 

Mr. Dresser: My memory of the matter Js that Mr. 
Kolodny stated yesterday, in behalf of his client, that, 
other than the appearance, which we admit in his case was 
incomplete, nothing was received by Mr. Goss—no notice 
whatever of anv addition thereto. 

Mr. Kolodny: We will admit that we got that letter, but 
we will not admit just what you say with reference to some 
other matter. 

Examiner Hyde: This exhibit will be admitted with that 
explanation. 

(Carbon copy of letter of September 4,1931, addressed to 
Mr. Fred H. Goss, 31 First Street, Melrose, Massachusetts, 
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signed W. S. Pote, together with registered return receipt, 
was marked, “Applicant’s Exhibit J,” only one copy 
thereof being furnished to the Reporter.) 

122 Bv Mr. Dresser: 

•> 

Q. Mr. Pote, was any receiver ever appointed in the 
action of the Brunswick-Balke-Collender Company ? A. No. 

Q. Were any docket entries ever made therein in connec¬ 
tion with the Superior Court? 

Mr. Kolodnv: Wait a minute. The best evidence is the 
* 

docket entries themselves. 

Mr. Dresser: If they can be obtained. 

Mr. Kolodnv: I have introduced all the docket entries 
there were. 

Mr. Dresser: Of the Supreme Court only, Mr. Kolodnv. 
Mr. Kolodnv: Of the Superior Court as well. The docket 
entries are there. They are on file. 

Mr. Dresser: Will vou find them for me? 

Mr. Kolodnv: Gladly. Here is your docket entry (indi¬ 
cating)—Superior Court, Suffolk County. 

Examiner Hyde: What is the date? 

Mr. Dresser: That is Respondent’s Exhibit 13. 
Examiner Hvde: What is the date of the certificate? 

•r 

Mr. Dresser: It is dated September 14—no; that is vour 
file. 

Mr. Kolodnv: The Clerk omitted the date on it. Tliev 
* %> 

were obtained a few days before I came down here. 

Mr. Dresser: They show all the docket entries? 

Mr. Kolodnv: These show the complete docket entries. 

Bv Mr. Dresser: 

•s 

Q. Do you see any order appointing any receiver therein, 
Mr. Pote? A. No. 

123 Q. State whether or not the judgment on which 
that was based has been satisfied in full? A. Oh, 

yes. I would like to go into that, if I may. 

Mr. Dresser: I do not know whether the Commission is 
interested. 

Examiner Hyde: I believe that covers too broad a field. 
We cannot go into all these side suits. We have the record 
here, of its present status. I think that is as far as we 
should go. 
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By Mr. Dresser: 

Q. Relative to the note for $4,200, Mr. Pote, in whose 
hands is that now—the New England Broadcasting Com¬ 
pany’s note for $4,200, referred to in yesterday’s cross- 
examination? A. One Sarah Porass. 

Q. Has suit been brought on that? A. Against us? 

Q. Yes, against the New England Broadcasting Com¬ 
pany. A. Yes. 

Q. State whether or not a defense has beep interposed? 
A. Yes. 

Q. There is no judgment on that? A. No. 

Q. Were the several judgments which we hpve discussed, 
the judgments of manufacturers or jobbers, vour own ob¬ 
ligations, Mr. Pote? A. Oh, yes. 

Q. Your own, or jointly with anyone else. Did they 
arise out of the broadcasting business? A. No. 

Q. For what purpose was any merchandise ob- 
124 tained by you from those people? 

Mr. Kolodny: I do not think the Commission is inter¬ 
ested in that. We do not want to go into it ^ind try these 
other cases. 

Mr. Dresser: I do not intend to. | 

Mr. Kolodny: We do know that he has beeii in the Poor 
Debtor Court. The duty is on you to show that it has been 
disposed of. 

The Witness: I would like a chance to explain that, your 
Honor. 

Examiner Hyde: I do not wish to go into each one of 
these cases. However, I am overruling this objection, but 
I am not going to permit counsel to discuss t^ie merits of 
each case. 

Mr. Dresser: No; I will not. You may read the ques¬ 
tion, Mr. Reporter. 

The Witness: I know what it is. They weiie all the re¬ 
sult of a retail radio business that I was in from 1922 to 
1926, with a partner. When we closed our ra^lio business 
and I went into radio broadcasting, there wejre a certain 
number of obligations left. I paid half of thpm, and the 
other half were left for my partner to pay. 

By Mr. Dresser: | 

Q. Who was your partner? A. Fred Pereita. It later 
turned out that he did not pay them, and th^y naturally 
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turned to me, because I was the man that they had done 
business with, and rather than go into bankruptcy I have 
from time to time, and up to the present date, cleaned 
them up. 

Mr. Dresser: I think that is all. 

125 Mr. Kolodny: Just a few questions. 

Recross-examination on behalf of Fred H. Goss. 

By Mr. Kolodny: 

Q. When Mr. Newman asked you before whether or not 
there were any suits outstanding against either yourself 
or the New England Broadcasting Company, you said no, 
didn’t you? A. Yes. 

Q. Now it turns out, upon examination from your own 
counsel, that there is a suit outstanding against the New 
England Broadcasting Company for $4,200. That is right, 
isn’t it? A. Yes. 

Q. When did you become this manager of the Boston 
Broadcasting Company? A. Right after I bought the in¬ 
terest— 

Q. When, from the standpoint of date? 

Mr. Dresser: One minute. I object. I do not think this 
is a proper item of recross examination at this time. 

Mr. Kolodny: He opened this up. I am going to show 
something. I did not open it up. 

Mr. Dresser: I have not. I did not touch upon it. 

Mr. Kolodny: You asked him that question. 

Examiner Hyde: I think that this cross-examination 
properly follows Mr. Newman’s examination. It is a case 
of one respondent following up the questions of Commis¬ 
sion’s counsel. 

Mr. Dresser: All right. 

By Mr. Kolodny: 

126 Q. When did you become this manager? A. About 

August 20th, I believe. 

Q. Mr. Goss did not know anything about your becom¬ 
ing this manager, did he? A. I don’t know. 

Q. You don’t know? A. No. 

Q. And as manager you were the man in charge of the 
business end of the Boston Broadcasting Company, were 
you not? A. Yes. 
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Q. You were one of its agents, were you hot? A. Yes. 

Q. Sure. And when you were shown this letter before 
by your counsel, and asked if that letter referred to you in 
any way, you said no, didn’t you? A. I do^i’t imagine it 
does. 

Q. All right. Did you read the clause, “This is to notify 
you that in the suit in equity brought by I^red H. Goss 
against the New England Broadcasting Company, William 
S. Pote-” that is you? A. Yes. 

Q. (Continuing:) “—the Boston Broadcasting Com¬ 
pany, and Jacob N. Grodzins and John Wea^e, now pend¬ 
ing in the Superior Court for Suffolk Countly, the Court 
this day (August 28, 1931) issued a restraining order 
whereby said defendants, Jacob M. Grodzins, ^ohn Weare, 
and the Boston Broadcasting Company, their agents, serv¬ 
ants, and attorneys, each and every one of them—”. Then, 
it applied to you, didn’t it? A. Under that letter, I sup¬ 
pose so, yes. I 

Q. Sure. j 

i 

I offer this now at this time. j 

127 Mr. Dresser: I will ask that Mr. Kolqdnys put in 
the copies, and let me retain the original, because 
it is part of my file. 

Mr. Kolodny: I will be glad to make copies, and have 
them here. 

Examiner Hyde: With that understanding, >ve will per¬ 
mit this exhibit to be filed. One question. 

By Examiner Hyde: 

Q. Do you know this to be Mr. Kolodny’s signature? A. 
I do not. 


Mr. Kolodny: It is not my signature, but it has been 
opened up. I was away at that time, and the man in charge 


of my office took care of it, and so far as I am 
I will agree that he had authority. 


concerned, 


(A paper dated August 28, 1931, signed Nyman H. 
Kolodny, was marked, “Goss Exhibit 14.” A duplicate 
of the same is to be furnished later by attorney for Fred 
H. Goss.) 
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By Mr. Kolodny: 

Q. On September 11, and on September 10 this year, 
just a few days ago- A. Yes. 

Q. You scurried around and obtained two executions en¬ 
dorsed on the back to the effect that they were satisfied in 
full? A. Yes. 

Q. With reference to the other several cases that were 
introduced here yesterday, you did not obtain the execu¬ 
tions and have them marked, “Satisfied in full,” did you? 
A. Those were the only two outstanding at the time. 

128 Q. But these were outstanding on September 10 
and September 11, just a few days ago? A. Yes. 

Q. The reason you went and satisfied them was because 
you were coming down to the Commission, and you wanted 
to tell the Commission that all your obligations were paid? 
A. No. 

Q. How much was the claim of the General Electric Sup¬ 
ply Corporation? A. $600-odd. 

Q. How much was the claim of the Post & Lester Com¬ 
pany? A. $200 and something—$290, or something like 
that. 

Q. They were outstanding since December 11, 1928, in 
the case of one of them, and August 17, 1929, in the case 
of the other? A. Not for that amount. They were more. 

Q. They were more? A. Yes. 

Q. Whatever they were, it took you in one case approxi¬ 
mately three years, and in the other case two years, to pay 
those judgments? A. Yes. 

Q. With respect to the other cases, there is no record in 
the courts they were paid in full, is there? A. I don’t 
know. 

Q. You never saw to it that there was a record made in 
the Poor Debtor Court in each instance, that they were 
paid in full? A. No. I never bothered about it. 

Q. And there is no record in these cases in the 

129 court that they were paid in full? A. Not that I 
know of. I don’t know. 

Q. And in these two cases you went around on Septem¬ 
ber 11, 1931, and had them paid up, and on September 10, 
1931, and had that one paid up? A. Yes. 

Q. So that you could come down to the Commission and 
tell them you paid your bills? A. Well, in a sense. 
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Q. Then, on Thursday of last week, in order to clear 
yourself with the Commission, you went up to the Attorney 
General’s Office and paid them about $25 for the New 
England Broadcasting Company. That was i outstanding 
for about three years? A. No; I paid them $40. 

Q. That was outstanding for about three jtears? A. I 
didn’t know anything about it. 

Q. How long was it outstanding? A. I think it was 1929 
taxes. 

Q. 1929 taxes? A. Yes. 

Q. With reference to the Vega Company, you had made 
them payments from time to time, had you not? A. Yes. 

Q. How were those payments made? How njiuch in each 
case? A. Oh, I don’t remember. I did busines|s with them 
for years. 

Q. Five dollars a week? A. No. 

130 Q. How were they made? A. Well,! I paid so 
much a month. When the bill came in, I would send 

them a check. 

Q. You know that some time in 1928 you were brought 
into the Poor Debtor Court by them? A. Yes. 

Q. Then how did you pay that? You paid it by weekly 
installments, didn’t you? A. No. | 

Q. How did you pay it? A. I made one paynient of $50 
and another payment of $50. I think the total was $160- 
odd, or something like that. 

Q. Then, over a period of three years, you told the Com¬ 
mission that, rather than go into bankruptcy, you managed 
to pay these bills? A. Yes. 

Mr. Kolodny: That is all. 

Examiner Hyde: Mr. Dresser? 

Mr. Dresser: No further questions. 

Examiner Hyde: The witness is excused. 

(Witness excused.) 

Whereupon Alfred J. Pote was called as a fitness on 
behalf of the applicant, and, having been first duly sworn, 
testified as follows: 

Direct examination. 

By Mr. Dresser: 

Q. Your full name? A. Alfred J. Potp. 

131 Q. Your residence is Chelsea, County of Suffolk, 
Massachusetts? A. Yes. 
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Q. What is your occupation? A. Consulting Engineer. 

Q. Are you associated with anyone else? A. In that ca¬ 
pacity I am associated with the General Industries Cor¬ 
poration, and Neff & Morse, Incorporated, the United Shoe 
Machinery Corporation, and there are several I have been 
retained with. 

Q. I think you misunderstand my question. Are you a 
member of any firm of consulting engineers? A. Yes; the 
firm of Frank & Pote. 

Q. Who is the other member? A. The other member is 
Dr. M. H. Frank, who is Professor of Phvsics at the Massa- 
chusetts Institute of Technology. 

Q. Do you own any stock in the New England Broadcast¬ 
ing Company? A. Yes, sir. 

Q. How many shares? A. Four shares. 

Q. Do you own any stock in the General Industries Cor¬ 
poration? A. No, sir. 

Q. What is your connection with the General Industries 
Corporation? A. Consulting Engineer. 

Q. By what other firms are you regularly retained as 
Consulting Engineer? A. I mentioned Neff & Morse, and 
the United Shoe Machinery Corporation—the Bab- 
132 son Statistical organization, and several others I do 
not recall offhand—the Automatic Radio Company of 
Boston. 

Q. Have you any connection with the Mariners Radio 
Service? A. I have been retained, off and on, by the 
Mariners Radio Service. 

Q. Where are they? A. They are located at 38 Park 
Place. New York City. 

Q. Is it “Marine’’ or 4 ‘Mariners’’? A. Mariners Radio 
Service. 

Q. Is that the organization to which Mr. Goss referred 
in his testimony yesterday? A. I believe so, except he said 
“Marine” and I think the name is “Mariners.” 

Q. What are your qualifications as a consulting engineer, 
Mr. Pote? A. Well, I have been graduated from the Massa¬ 
chusetts Institute of Technology, with a Bachelor’s Degree 
in Electrical Engineering, specializing in the Communica¬ 
tions branch of that science, and have been practicing radio 
engineering as such since 1923. 

Q. In that term, with what radio stations of this type 
have you been connected? A. The Transcript station, 
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WBET; the Babson station, WBSO; the Lexington station, 
WLEX; WLOE, of course, and one or two others, on minor 
jobs. 

Q. Were you on the force of the corporation which 
operated the radio stations in Lexington at one time? 
A. Yes. 

133 Q. What was that corporation? A. I tmink it was 
not a corporation. It was Carl S. Wheeler, doing 

business as the Lexington Air Stations. 

Q. How long were you with them? A. I wa^ with them 
about a year. 

Q. What was your salary while you were in th^ir employ? 
A. My salary, I think, from them, was $3,600 a year. 

Q. Have you been associated with the New England 
Broadcasting Company since its formation? A. Yes. 

Q. Have you been associated with your brother since he 
became interested in radio broadcasting? A. Y^s. 

Q. State whether or not you were instrumental in design¬ 
ing or aiding in the construction of the original transmitter 
of WLOE ? A. The original transmitter, yes. j 

Q. State whether or not you had any part in tpe changes 
made under the permission of the Federal Radib Commis¬ 
sion in 1929 and 1930? A. Only during my short term of 
employment by the Boston Broadcasting Company. 

Q. Were you familiar with the station in ijs present 
form? A. I am. 

Q. The transmitter and other equipment? A. I am. 

Q. In the last month or two months, have you done any 
work on the transmitter of Station WLOE? A. Yes; since 

i 

my brother became manager for the Boston Broad- 

134 casting Company, I have gone over the entire plant, 
and although there is a mass of work to b^ done, we 

have accomplished a lot. I believe he mentioned on the 
stand the speech input equipment. That has beeh entirely 
replaced, and we have made what adjustments weiie possible 
and necessary on the radio frequency end, and still conform 
to the requirements of the Radio Commission as io its fun¬ 
damental schematic. 

Q. What type of control is now used by the transmitter, 
or used in the transmitter? A. Temperature controlled 
crvstal control. 

Q. In the event that the applicant is successful in secur¬ 
ing the relief he now prays for, are any changed contem¬ 
plated in the transmitter? A. There are some, yes. 

• I 
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Q. Of what will they consist? A. Well, fundamentally 
there are three major requirements imposed by the Radio 
Commission. One is to maintain the frequency within cer¬ 
tain limits. Another is frequency stability. Another is 
the capability of the transmitter to be modulated to high 
percentages without appreciable distortion; and the changes 
we contemplate are to accomplish those and exploit the 
present channel and power to the fullest extent. 

Q. Have you in recent months made any tests relative to 
the qualification of the transmitter in staying within the 
limits required by the Commission? If so, what have you 
done? A. We have for a considerable period of time, while 
I was employed, and then since this period I speak of, the 
past month or so—we have had constant checks with the 
frequency measuring station at Hingham, which in- 
135 dicates that the maximum deviation is approximately 
30 to 35 cycles. I have also measured the percentage 
of modulation. 1 That was not a test run. I mean by that, we 
just set the instrument up with the regular broadcast pro¬ 
gram going on, without any special adjustments, and a 
series of measurements of that sort, made with the General 
Radio modulation meter—I don’t know the type number, 
offhand; I believe it is 457-A—shows an average percentage 
of modulation of 84 per cent, the positive modulation peaks 
being slightly lower than the negative. 

Q. What type of apparatus was used in making that 
test? A. As I say, it was a General Radio modulation 
meter. 

Q. Have any previous reports been made by the Boston 
Broadcasting Company on its percentage of modulation, 
that you know of ? A. The only instance that I would know 
of is that during the time of my employment I believe the 
Commission called, in the application, for an estimate of 
the percentage of modulation that was expected to be 
realized. I don’t recall exactly, but I believe we set the 
figure at 85 percent. 

Q. Did you make the tests at that time? A. No. That 
figure was based purely upon theoretical computations. 

Q. By you, or by someone else ? A. By myself. 

Q. Mr. Pote, in addition to your engineering services, 
have you been of any other assistance to the New England 
Broadcasting Company, or to your brother in recent years? 
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A. Yes. I hope that I have been of financial serv¬ 
ice. 

136 Q. Relative to your personal means, Mr. Pote, of 
what does your estate consist? 

Mr. Kolodny: Do I understand that the object and pur¬ 
pose of this examination is to show that in the past he has 
assisted his brother financially, or is the object td> show that 
he will assist his brother in the future? 

Mr. Dresser: The latter. 

Examiner Hyde: It seems to me that this application is 
that of Mr. William S. Pote. I do not recall thaf| there was 
any evidence offered showing the interest of tljis witness 
as a possible proprietor of the station, or a partner in the 
enterprise. 

By Mr. Dresser: 1 

I 

Q. Mr. Pote, as a radio engineer can you pas^ upon the 
replacement value of the transmitter used by the New Eng¬ 
land Broadcasting Company in its present state, with the 
new speech input equipment—the equipment hnd appa¬ 
ratus? A. If I understand the question, you meajn, strictly 
as you put it, replacement value, meaning equivalent equip¬ 
ment installed and in operating condition. I would set the 
figure at approximately $25,000 to $30,000. 

Q. What component parts will that estimate eijitail? A. 
In that figure I would consider the entire transmitting unit, 
the radio frequency unit, its associated speech inj|ut equip¬ 
ment used at the transmitting plant—that is, not the studio 
equipment—and the necessary towers, electricf wiring, 
meter devices, and so forth. 

Q. And the labor of installation? A. Yes, of course. 

Q. Are you familiar with the studio equipment 

137 owned by the New England Broadcasting Company? 

Mr. Kolodny: I am going to object to this line of in¬ 
quiry. There is nothing here to show that this man( is quali¬ 
fied as to the values of transmitters. 

j 

By Mr. Dresser: I 

i 

Q. Mr. Pote, what is the business of the General Indus¬ 
tries Corporation? A. Manufacturers of broadcasting sta¬ 
tion equipment. 
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Q. Besides that company, have you connections with any 
others in that field ? A. The Mariners Radio Service. 

Q. Are you a stockholder in any corporation engaged in 
the manufacture or development of radio? A. Yes, I am. 

Q. What company or companies? A. Radio Television 
Industries, of Delaware. 

Q. Do you hold any office in that company? A. Not as 
yet, no. 

Q. What is your connection with it? A. I am a stock¬ 
holder. 

Q. Have you ever built or assisted in the erection of any 
transmitters, other than this one of WLOE? A. Yes, sir. 

Q. What ones? A. The original WBET; three of them 
at WLEX; the entire station at WBSO, at the time being 
retained by the Mariners Radio Service. 

Q. How many years have you been engaged in this 
138 work? A. I have confined myself to that type of 
work since 1926. 

Mr. Dresser: Do you want any further qualifications? 

Mr. Kolodny: I still object. This man has not qualified 
himself to know anything about values. He has been an 
engineer and has worked on these things, but so far as we 
know, he knows nothing about the values. We do not know 
whether he knows anything of values, or not, so far. 

By Mr. Dresser: 

Q. In connection with your work for the General Indus¬ 
tries Corporation, do you do any sales or promotion work? 
A. I do all the estimating on costs for all their equipment. 

Q. State whether or not you prepare any bids, where 
public bids are required? A. Yes. I prepare all those bids 
that fall into that category. 

Mr. Dresser: Anything further, Mr. Kolodny? 

Examiner Hyde: I think the witness has had sufficient 
experience to answer your questions. 

Mr. Kolodny: After that last statement. 

Mr. Dresser: Then his answers may stand, I take it? 

Mr. Kolodny: The Examiner has ruled that they may. 

Examiner Hyde: I did not think he had answered the 
question. 
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Mr. Kolodny: I beg your pardon. I thought it was with 
reference to his qualifications. 

Examiner Hyde: I believe you had only submitted the 
question as to the cost of reconstruction.] 

139 Mr. Dresser: He answered that*. 

Examiner Hyde: I may be mistaken. 


By Mr. Dresser: j 

Q. What in your opinion is the replacement vhlue of the 
studio equipment and incidentals owned by the New Eng¬ 
land Broadcasting Company, now used by tjie Boston 
Broadcasting Company? A. About $2,000. 

Q. Do you know what reserve tubes are carijied at the 
present time? A. For the transmitting equipment? 

Q. Yes. A. At the present time there are 100 percent 
spares at the transmitting plant. 

140 Q. Please state whether or not you are now work¬ 
ing upon or have in construction any apparatus which 
may be added to the transmitter for the speech input equip¬ 
ment, by permission of the Federal Radio Commission, for 
increasing its efficiency. A. To the speech inpmt equip¬ 
ment; yes. 

Q. State whether or not you are perfecting any apparatus 
for making checks during operation upon modulation, and 
such details. A. Yes. 

Q. What do you contemplate in that respect? A. I con¬ 
template having a visual monitor—oscillograph, s0 called— 
and a modulation meter which will be used constantly in the 
set to give some indication of the average percentage of 
modulation. Also, in order to be able to comply with Gen¬ 
eral Order—I think it is 116—I intend to have a crystal 
oscillator to check the driving crystal by. 

Mr. Dresser: That is all. 

Cross-examination on behalf of Fred H. Goss. 

I 


By Mr. Kolodny: 

Q. One question was asked you whether or not, by author¬ 
ity of the Federal Radio Commission, you were preparing 
certain changes to speech input equipment. Have you any 
special authority from the Radio Commission? A. I did 
not so understand the question. 
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Mr. Kolodny: Is there any question about that, Mr. 
Dresser? 

141 Examiner Hyde: Let the question referred to be 
read. 

(The question referred to was read by the reporter as 
above recorded.) 

By Mr. Kolodny: 

Q. Do you remember that? A. Yes. 

Q. You have no special permission of the Radio Com¬ 
mission, have you? A. It is unnecessary. 

Q. Have you? Yes or no. A. No. 

Q. You originally were the man that constructed the 
transmitter used by WLOE when it was first started, that 
is, when your brother first obtained a license? A. Myself 
and some associates; yes. 

Q. And you were at that time interested in the corpora¬ 
tion which was formed, known as the New England Broad¬ 
casting Company? A. That is right. 

Q. And you are also aware of the fact that when they 
filed their first report and certificate of condition in the 
State House they listed all their assets, including the trans¬ 
mitter, at $1,800? A. I am not familiar with any of the 
business side of it. 

Q. You also know that your brother bought all of the 
assets of the bankrupt estate of the Boston Broadcasting 
Company which included the interest of the Boston Broad¬ 
casting Company in this present transmitter for 

142 $1,000? A. I understand so; yes. 

Q. That transmitter that was originally con¬ 
structed by you, with your associates, for your brother, was 
changed when the Boston Broadcasting Company in 1929 
took over the affairs of that broadcasting station? A. 
When they took it over some time later. 

Q. Shortly after? A. Yes. 

Q. How much money, if you know, was put into that to 
make the changes there? A. I think it was approximately 
$ 2 , 000 . 

Q. $2,000? A. That is right. 

Q. This transmitter that they are using today is the trans¬ 
mitter that you say is worth $30,000? A. The entire plant 
and replacement value I testified was worth about $25,000 
to $30,000. 
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Q. We are talking now about the transmitter. A. I am 
not. 

Q. Oh. You are not? What would you saj[ the replace¬ 
ment value of that transmitter, that very trahsmitter that 
you have up there now, is ? A. About $6,600 ^or the trans¬ 
mitter alone. 

Q. You mean that if you were to obtain a transmitter of 
the type manufactured, or if it were manufactured today, 
it would cost $6,600? A. I mean, a transmitter to com¬ 
pletely and entirely replace that one, having all of its ad¬ 
vantages and all its limitations, would cost $6,600. 

143 Q. That is on your figures that you wpuld replace 
it for? A. Yes. 

Q. You told us something about the fact thalf you were a 
consulting engineer? A. That is right. 

Q. And as such you were employed by a station in Lex¬ 
ington? A. Yes, sir. 

Q. And you are a licensed operator, are you not? A. 
Not now. 

Q. Were you at that time? A. Not then. 

Q. When were you a licensed operator? Aj 1918. 

Q. And since then your license has not beeh renewed? 
A. That is right. 

Q. As a consulting engineer you want this Commission 
to believe that your earning capacity was only $3,600? A. 
I did not say that. 

Q. Did you say anything about that? A. I said that is 
what I received from the Lexington station. 

Q. For a year? A. I received that during aj year when 
I worked for them. 

Mr. Kolodny: All right. Thank you. 

Mr. Dresser: I have one further question th^t occurs to 
me which should have been a part of the redirect, and 

144 I would like to put it in subject to further examina¬ 
tion. 

Examiner Hyde: Very well. 


6—5605a 
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Redirect examination on behalf of applicant. 

By Mr. Dresser: 

Q. Are you familiar with the transmitter of WMES that 
is now owned bv vour brother? A. Mv familiarity is based 

♦ • mt 

only on seeing that some time ago when it was operating. 

Mr. Dresser: That is all. 

Examiner Hyde: Anything further, Mr. Kolodny? 

Mr. Kolodny: No, sir. 

Cross-examination on behalf of the Commission. 

By Mr. Newman: 

Q. Did you fill in this application? A. Which applica¬ 
tion? 

Q. The one we are hearing now. A. I don’t think so. 

Q. Did you take care of the technical side of it? A. I 
could tell better if I saw it. 

Q. I hand you this paper. Did you dictate that? A. 
No, sir. 

Q. Do you know who did take care of that? A. I believe 
my brother and Mr. Dresser took care of that. 

Q. You are not familiar with the contents of this appli¬ 
cation? A. Not that phase of it. 

145 Q. You are familiar with the present status of the 
transmitter, though? A. Yes. 

Q. Are you aware of the fact that one tube is being 
used in place of two, with the result that the power output 
is about 50 percent diminished? A. Not at present. 

Q. With respect to the percentage of modulation, what 
do you understand that to be? A. At the present time the 
measurement I made was about 10 days ago, and it was 
about 84 per cent. 

Q. Is it your understanding that this application con¬ 
tains data on the transmitter which you intend to install, 
from the date of first being licensed, or do you understand 
that this transmitter described here is exactly the same 
transmitter being used up there now? A. I don’t know. 

Q. Don’t you know whether or not the transmitter being 
used now is the one that you anticipate using in the event 
that you start operation? A. My thought on that matter is 
all I can give you. 
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Q. That is what I want. A. It is simply this, that I per¬ 
sonally am not satisfied with the present transmitter. We 
intend to do the best we can with it and immediately apply 
for whatever changes we wish to make and have them ap¬ 
proved to take care of the immediate present, and then our 
plan is to install a new transmitter. 

Q. Whether or not this application as it applies to 

146 the transmitter complies with the rules and regula¬ 
tions of the Commission you do not kn<j)w? A. I do 

not know. I hope it does. 

l 

Mr. Newman: That is all. 

Examiner Hyde: Are there any other questions of this 
witness? 

Mr. Dresser: One more. 

I 

Additional redirect examination on behalf of ap¬ 
plicant. 

. I 

By Mr. Dresser: 

Q. Do you know when the one-tube situation was reme¬ 
died, of your own knowledge? A. Yes. I believe it was in 
April of this year. The one-tube situation, if I may add, 
was all happening while I had no connection whatever with 
the station in any way. 

Mr. Dresser: That is all. 

Examiner Hyde: If there are no further questions, you 
are excused. | 

i 

(Witness excused.) 

Thomas F. Driscoll was called as a witness for and on be¬ 
half of the applicant and, having been duly sworn, testified 
as follows: 

Direct examination. 

By Mr. Dresser: 

Q. You are a resident of Chelsea in the County of Suffolk, 
Massachusetts? A. I am. 

147 Q. What is your principal business? A. Grocery 
and provision business. 

Q. Solely in Chelsea? A. No. Part of the business is 
conducted in Medford, Massachusetts. 
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Q. How many stores do you operate? A. Three. 

Q. What other business connections do you have ? A. In 
relation to what? 

Q. What other business connections have you other than 
the stores? Are you connected with the New England 
Broadcasting Company? A. Yes. 

Q. What office do you hold in it? A. President. 

Q. You are a stockholder in it? A. Yes. 

Q. Do you own any stock of any other company in or 
around Chelsea, other than your own grocery store? A. 
You mean, stock in corporations? 

Q. Any commercial enterprise? A. Yes. 

Q. What are they? A. The names of the corporations? 

Q. Yes; the names of the companies in which you are 
interested or in which you are an officer. A. I am an offi¬ 
cer in several cooperative banks. 

Q. How many? A. Three. 

148 Q. What ones? A. The Revere Cooperative Bank 
of Massachusetts; the Chelsea Cooperative Bank of 
Chelsea, and the Victory Cooperative Bank of Chelsea, and 
I am a trustee of the Savings Bank of Chelsea. 

Q. State whether or not you hold any stock in any other 
wholesale grocery company. A. I do. 

Mr. Kolodny: I do not know what the purpose of this is. 

Mr. Dresser: To qualify the man. 

Mr. Kolodnv: As to what? 

* 

Mr. Dresser: As a business man. 

Mr. Kolodny:! I will agree that he is a business man. 

Examiner Hyde: I do not recall that this man’s connec¬ 
tion with the application has been established. I really do 
not see the purpose of showing his financial status. 

By Mr. Dresser: 

* 

Q. Mr. Driscoll, how long have you known Mr. William S. 
Pote? A. I couldn’t tell you; a great many years. 

Q. Fifteen years or more? A. More. 

Q. What is your opinion as to his personal character? 

Mr. Kolodny: That is not the way to prove it. I object 
to that. 

Examiner Hyde: Objection sustained. 
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By Mr. Dresser: 

Q. What reputation does he bear, if you Jmow, in and 
about Chelsea? 

149 Mr. Kolodny: I object. 

Examiner Hyde: Overruled. 

A. Very good. 

i 

I 

By Mr. Dresser: . j 

Q. What reputation does his broadcasting company bear, 
if you know? A. Very good. 

Mr. Kolodny: You mean, the New England 
Company? 

Mr. Dresser: Yes. 

Air. Kolodny: Of which he is president? 

Mr. Dresser: Yes. 

By Mr. Dresser: 

Q. You are financially interested in the N<bw England 
Broadcasting Company, are you not? A. I am. 

Q. What does your total investment or commitment 
therein represent up to date? 

Mr. Kolodny: I do not see how that is matjerial at all. 
The application is by William S. Pote. This m^n is not on 
trial. | 

Examiner Hyde: He has been asked the extent of his 
commitment in the enterprise. I think that is xhaterial. 

Mr. Kolodny: In the New England Broadcasting Com¬ 
pany? 

Examiner Hvde: Yes. 

Mr. Kolodny: I have no objection. Let it go in and it 
will save time. I have been objecting for the purpose of 
saving time if I could. 

Examiner Hyde: I thought it had reference to Mr. 

150 Pote personally. Let me hear the questiop, please. 

(The pending question was read by the reporter as above 
recorded.) 

Examiner Hyde: I do not understand that question, now 
that it has been re-read. I will give you an opportunity to 
restate your last question. 
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Mr. Dresser: Let us have a ruling on it in that form, your 
Honor. 

Mr. Kolodny: I will remove my objection. 

Examiner Hyde: It is not plain to me just what organiza¬ 
tion he may or may not have made some commitments to. 
The question is not clear. 

Mr. Dresser: The New England Broadcasting Company. 

Mr. Kolodny: The New England Broadcasting Company? 

Mr. Dresser: Yes. 

Mr. Kolodny: Then I object. 

Examiner Hyde: Sustained. 

Mr. Newman: Let me sav this. Mr. Pote said that if he 
got this license he would hold it in trust for the New Eng¬ 
land Broadcasting Company. So I think that alone would 
make the answer to the question material if not interesting. 

Examiner Hyde: Does the application contemplate any 
such arrangement? 

Mr. Newman: No; but we might just as well have the 
facts. The Commission may not sanction any such arrange¬ 
ment, but there is no reason why they should not know the 
facts. 

Examiner Hyde: In view of the fact that the New Eng¬ 
land Broadcasting Company’s status has already been 

examined quite thoroughly- 

151 Mr. Kolodny: I will withdraw my objection if it 
will help matters along. 

Examiner Hyde: You may answer the question. 

The Witness: I do not quite understand the question. 
How much stock I own in it? 

By Mr. Dresser: 

* 

Q. What stock do you hold, by the way? A. Fifty shares. 

Q. What other investment have you made in it in addi¬ 
tion to your stockholdings? A. $9100. 

Q. Have you committed yourself further in its support? 
A. Financial support? 

Q. Yes. A. Yes. 

Q. To what extent? A. What do you mean? 

Q. In dollars and cents. A. Almost any amount. 

Q. Not ten million dollars? A. No; an amount sufficient 
to carry it on successfully. 

Q. Do you care at this time to state the limit beyond 
which you are not at present prepared to go ? Do you care 
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to state as a matter of record any limit on ^our commit¬ 
ment? 


Mr. Kolodny: He has not said that he was willing to put 
any additional moneys into that enterprise, if that is 
152 what you mean. 

Examiner Hyde: I understood him t<^ say that he 

would. 

Mr. Kolodny: Oh. I did not catch that. I Withdraw my 
objection if that is so. 


(The pending question was read by the reporter as above 
recorded.) 

The Witness: $50,000. 

By Mr. Dresser: 


Q. Are you qualified to complete that commitment? A. 
I think so. 

Q. Wliat source will you turn to for your fund? Can you 
give us an idea? A. I can give you the holdings, that is, 
the liquid holdings which are available at any time. 

Q. What amount have you to your credit in any of the 
banks in which you are interested, or all of theih? A. The 
Chelsea Savings Bank, $20,000. To arrive at j;he amount 
that is actually in the cooperative banks that I am in, there 
are 90 shares of cooperative bank stock. Each share repre¬ 
sents $200 at maturity. The average time of those shares 
is about 7 years. If the shares were at maturity they would 
amount to $30,000, at the average of about sevhn. I have 
taken two years off of that seven to make it a conserva¬ 
tive and correct amount, from the fact that some of those 
shares will mature this year in amounts probably from 
$5,000 to $2,000 apiece. How many of those I do not know, 
but I have averaged it so as to make it five years, and that 
would make the real amount about $15,000. 

Q. Have those shares progressed to suc^i an extent 
153 that you can liquidate them? A. In fifteen minutes 
after I get to the bank. 

Q. In addition to any bank accounts maintained by the 
stores that you own, do you carry any personal checking 
account? A. Yes; I carry a personal checking Account in 
the Chelsea Trust Company. j 

Q. What is your balance there, according to your own 
books? A. What? 
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Q. What is your balance there as of today, if you know? 
A. (Referring to check book.) $6,418.01. 

Q. That is aside from any of your store business? A. 
That is aside from the stores. 

Q. What valuation do you place on your several stores? 
A. Outside of fixtures—some of the fixtures have been 
charged off, so that they stand as nothing; that is, they 
stand at practically about a dollar for fixtures, because 
we charge off so much on fixtures every year, about 20 per 
cent. The average value of the stock carried daily and 
moneys, balance in bank, would average about $5,000 a 
store. That is without taking into account any account 
of the running credit. That would make about $15,000 for 
the three stores. 

Q. Are those figures which represent your total liquid 
assets? A. No; I have real estate. 

154 Q. Of what does that consist? A. It consists of 
a six-flat tenement building and a garage, a com¬ 
mercial garage that I own personally, aside from the stores. 
I keep the account separately. A piece of land adjoining 
my home, at $1,500, and the block is valued at $20,000. 

Q. The assessed valuation or the market value? A. 
Market value. 

Q. What are the mortgages against it? A. No mort¬ 
gages. The other house I live in I have been offered 
$16,500. 

Q. Any mortgage against that? A. No mortgage. The 
other piece of property I own is taxed at $2,500. 

Q. Any mortgages against that? A. No mortgage what¬ 
ever. 

Q. In connection with your stores do you operate any 
trucks or automobiles? A. Yes. 

Q. Do you own a car? A. Yes. 

Q. What kind? A. A Pierce Arrow. 

Q. State whether or not vou own a vacht. A. I do. 

Q. What is its value on the market, if you know? A. It 
would be worth about $5,000. 

Q. An old boat ? A. A boat that I have owned for 

155 a few years. It cost $10,500 when it was built. 

Q. What is its size? A. Forty-three feet length, 
9 feet 6 inches beam. 


Mr. Dresser: That is all. 
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Cross-examination on behalf of Fred H* Goss. 

By Mr. Kolodny: j 

Q. That boat you talk about was built 16 y^ars ago! A. 
Yes. 

Q. $10,500? A. Yes. 

Q. And you place a valuation on it today of how much? 
A. $5,000. The new engine put in there two or three years 
ago cost $2,500. 

Q. You do not want the Commission to believe that you 
■would, if necessary, liquidate your business to obtain 
money to put into this enterprise, do you? A. Liquidate 

mv business ? 

* 

Q. Yes. A. I don’t have to do that. 

Q. I say, if necessary. A. I w’ould not hav<^ to. 

Q. You started in this business originally by putting in 
a few hundred dollars? A. Yes. j 

Q. And then in order to salvage a few hundred dollars 
you put in a few hundred more? A. I -was interested. 

Q. That is right, is it not? You put iipi a few hun- 
156 dred dollars more? A. Yes, from time to time, as 
they needed it. 

Q. So you got into the thing for about $9,100? A. Yes. 

Q. And then the thing sort of got on the rocks, when Mr. 
Grodzins came along with the Boston Broadcasting Com¬ 
pany and sort of took it over? A. Not necessarily so. 
When you talk about gradually—when that jproposition 
was put up it looked like a good business proposition to 
me, and if it had been carried out by the mefi we made 
that agreement with, we would not have to come around 
here today, and the Boston Broadcasting Company would 
not be in bankruptcy. 

Q. What I am getting at is that so far as ybu are con¬ 
cerned, it was a losing proposition until the Boston Broad¬ 
casting Company came along? A. Did you eve? see a new 
industry, a new corporation, make money right off? 

Q. I am not finding fault at all. 

Examiner Hyde: Just answer the questions, j 
By Mr. Kolodny: 1 

Q. Don’t take that attitude. I am trying to get at the 
facts. It was, so to speak, losing money before they came 
along? A. Yes; it was not making any money. 
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Q. And it was practically on the rocks? A. I would not 
say that. 

Q. Am I far from being right when I say that? A. Yes. 
I think you are wrong. 

157 Q. You did not feel at that time, when the Bos¬ 
ton Broadcasting Company came along, that you 

would put any more money into it ? A. From this fact- 

Q. Yes or no. A. I think that would require a little ex¬ 
planation. 

Q. What I am trying to find out is this, that at that time 
you felt that you did not want to put any more money into 
the business? A. If you will let me explain, probably the 
answer would be better—no; not at that time. I will an¬ 
swer it that wav. 

Q. At that time you felt you did not want to put any 
more money into it? A. Yes. 

Q. If you had known that it was going to take so much 
of vour monev originallv vou would not have gone into 
it? A. I don't know much about the business. When I first 
started in there I went into this thing because I knew 
these boys, and so forth. 

Q. You did not get my question. If you had known that 
it was going to take so much of vour monev originallv, vou 
would not have £one into it? A. I expected it would take 
money. 

Q. As much money as it did? A. Probably not. 

Q. Had you known that originally, you probably 

158 would not have gone into it? A. It all depends on 
how much revenue would come in. 

Q. My point is- A. If it was successful and made 

monev it would be a good investment. 

Q. Inasmuch as it was not successful and did not make 
money, and knowing that all enterprises do not make 
money, if you knew it was going to take so much of your 
money as it did, you would not have gone into it? A. I 
can’t say that. 

Q. If you knew it was going to take $9,100? A. If it 
took $25,000 and it was a paying proposition, it would be 
a good investment, and I would put in $25,000. 

Q. But you knew that all enterprises, as you say, your¬ 
self, cannot be expected to make money? A. That is true. 
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Q. And bearing that in mind, if you knew it was going 
to take as much money as it did you would not have gone 
into it? A. There wasn’t any limit. I didnft make any 
limit. 

Q. I know you did not; but I say, now, if you knew at 
that time that it was going to take as much Imoney as it 
did, you would not have gone into it? A. Yes, I would. 

Q. You would? A. Yes; I would have gone into it. 

Q. The only real money put into it by anybody was put 
in by you? A. No. 

Q. Who put in any other moneys? 4- Mr. Pote. 

159 Q. And it was running about how many years? 
A. Which? 

Q. The New England Broadcasting Company, before 
the Boston Broadcasting Company took it over. A. As I 
understand it, I think when I put money in tl^ere at first 
it was around 1927; if I remember correctly, the fall of 
1927, around October or November of 1927. | 

Q. What I am getting at is, from 1927 to 1^29, that is 
the time you put your money into it, the bulk ctf it? A. I 
think so. I 

Q. At that time what were the Potes drawing as salary? 
A. I don’t remember that. 

Q. Well, approximately? A. I don’t know—$35 to $60 
a week, probably. I am only guessing at it. 

Q. How much would you say they took in salaries in the 
two years, 1927 to 1929? A. I couldn’t tell you that. 

Q. Can you give us any idea at all? A. \ couldn’t, 
honestly. 

Q. Would it be fair to say they took about $6,000 in 
salaries? A. From the New England Broadcasting Com¬ 
pany? 

Q. Yes, in two years, both of them. A. I wouldn’t say 
that. 

Q. That is, you couldn’t say? A. No. 

Q. You expected that there would be a chain on 

160 this station, and that was the reason you went into 
it? A. That was some inducement. That was a 

secondary inducement. 

Q. When you learned in 1929 that there was no chain 
going to take that station, you were much discouraged 
about it, were you not? A. No. I was disappointed. 
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Q. It was not until recently that you felt that you would 
put more money into it? A. Well, conditions have changed 
from that time to this time. 

Q. What I am getting at is this. Up until three months 
ago you would not have put any more money into this, 
would you? A. Under certain conditions; yes. 

Q. I mean, ordinarily speaking. A. Yes. If the condi¬ 
tion of the New England Broadcasting Company was so 
that the New England Broadcasting Company could oper¬ 
ate, I was very much interested. 

Q. I say, up until a few months ago you were not in¬ 
terested in being in the broadcasting business any further, 
were you? A. Yes. 

Q. Were you not anxious to sell out what interest you 
had in this company? A. There was so much trouble with 
these men who Controlled the broadcasting company, I did 
get discouraged. 

Q. Not that I am finding fault with you. A. I under¬ 
stand. You are trying to determine my feelings. 

161 Q. At that time you would not have put another 
quarter into this business, would you? A. Not at 
that time. 

Q. And it was only three or four months ago that you 

felt you would like to put more money into it? A. Since we 

got the New England Broadcasting Company back so we 

could operate with the license from the Radio Commission; 

ves. 

•» 

Q. That is only two or three weeks ago, is it not? A. It 
has been under wav for some time. 

Q. What I mean is, since you got these things from the 
Boston Broadcasting Company you have been interested in 
putting more money into it? A. I was interested if we 
only could get the New England Broadcasting Company 
away from the Boston Broadcasting Company. That is 
my feeling. And we brought a bill in equity and one thing 
and another, and it was delayed for some reason or another. 
But if I was handling it, they would be out of it long ago. 

Q. Who was handling it? A. I don’t know the legal end 
of it at all. I suppose our counsel is handling the legal 
end of it, and of course he probably, from his experience 
in the legal game thought he would be judicious in the 
handling of that end, which is probably a little diiferent 
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from the way I would handle it, because I would want it on 
a business proposition; and when a man gives his promise 
to do certain things I expect him to keep liis agreement. 

Q. That is right. Then it was not unt}l you really 

162 got your assets and things from the Boston Broad¬ 
casting Company that you as an individual became 

interested. That was the time you felt you would be in¬ 
terested in putting more money in it? A. When I could be 
interested in it. 

Q. But you would not be interested in giving Mr. Pote 
the money? A. The corporation. 

Q. The New England Broadcasting Compan^? A. Yes, 
and helping him at the same time. If he was in the New 
England Broadcasting Company I would give him the 
money. I think he is honest; I think he is all fight, but I 
would not give that $50,000 without some security. 

Q. I should hope you would not. A. Don’t think that I 
am- 

Q. Oh, no; I am not finding fault at all. What I am get¬ 
ting at is that if Mr. Pote were given this licence separate 
and distinct from the New England Broadcasting Company, 
that is, if the New England Broadcasting Coijnpany had 
nothing whatever to do with this license, but t|his license 
was given to William S. Pote, would you put {his money 
into it? A. $50,000? 

Q. Yes. A. No. 

Q. Would you want to put any moneys into tt at all if 
it was not going to the New England Broadcasting Com¬ 
pany? A. Yes. I would loan him $10,000 tomorrow. 

163 Q. Without any security? A. Yes, hi^ note. 

Q. Without any security? A. Yes. That is the 
faith I have in that man. 

Q. In the past you wanted security, did you not? A. In 
the start; ves. 

Q. When you loaned him about $500? A. YeS. 

Q. And you took his stock as security? A. Yes; from a 
business standpoint. 

Q. From a business standpoint would you lehd a man 
$10,000 without taking security? From a businfess stand¬ 
point would you lend a man $10,000 without taking any se¬ 
curity? A. Yes. I lent one of your legal friends! $7,500 on 
his note, without any security. 
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Q. That is not my fault, is it? A. No. It does show 
that I would do it. You asked me the question, and I wanted 
to prove to you that I would do it because I could play safe 
on that man. 

Q. Don’t misunderstand me at all. A. I do not misunder¬ 
stand vou. 

♦ 

Q. If you loaned money to a man who is a lawyer, a 
member of the legal profession, without security, it is not 
mv fault. A. No. I will sav that. 

* V 

Q. But as a business man who has done business in the 
past, you would not loan money to anybody? A. Not ordi¬ 
narily, no. 

164 Q. And you would not back Mr. Pote personally 
to the limit on this station if it had nothing to do with 

the New England Broadcasting Company? A. I just told 
you, $10,000 personally- 

Q. But you were expecting this money to come back to 
you? A. What money? 

Q. The $10,000. That is, provided that the license granted 
to Mr. Pote had nothing to do whatever with the New 
England Broadcasting Company. A. I will tell you. With 
the experience that he and the New England Broadcasting 
Company have had- 

Q. No. Eliminate the New England Broadcasting Com¬ 
pany. A. With the experience that he has been through 
since thev have been organized I think thev have been 
trained, schooled—in other words, they have graduated 
from college. 

Q. But in the course of this graduation they took quite a 
licking financially? A. Yes; I think they did. 

Q. And so far as you are concerned, up until a few months 
ago, when you were disgusted, so you said, you would not 
put another quarter into this business? A. How would you 
expect me to put it in? 

Q. Even if ybu lost everything you had in it. A. What 

could vou do under the circumstances? 

* 

Q. I understand you fully. A. You understand the whole 
situation. 

Q. Of course I do. What I am getting at is that 

165 up until a few months ago you were so disgusted 
with the situation that you would not put another 

quarter into it, even if you lost whatever interest you had 
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in it. A. Not with the New England Broadcasting Com¬ 
pany ; I was disgusted- 

Q. I am talking about William Pote. A. Oh, no; I was 
not disgusted with him. 

Q. You were disgusted with the whole situation generally, 
were you not? A. Yes, with the conditions as they existed 
at that time. 

Q. And up until three months ago you woqld not have 
put another quarter into the affair, even if the whole thing 
went on the rocks? A. Not as they existed at that time. 

Mr. Kolodny: That is all, sir. 

i 

Cross-examination on behalf of the Comnjussion. 

I 

By Mr. Newman: ! 

Q. Mr. Driscoll, what is your financial understanding now 
with Mr. Pote, anticipating that this license will t^e granted? 
A. The amount? 

Q. The amount and the terms of the agreenjient. A. I 
don’t think those have been developed yet, but \t would be 
just that I would back him to the amount of $10,000 in¬ 
dividually. I am willing to give $50,000 because I think 
now the thing is straightened out and I think there will be 
revenue sufficient and revenue enough to take care 
166 of all the expenses and run it very successfully, which 
will make an asset of the New England broadcast¬ 
ing Company. j 

Q. That is interesting, but just what is your present un¬ 
derstanding of the financial situation—not only of the finan¬ 
cial situation, but of the relationship? Of course all this 
is based on the assumption that this application is granted 
and Mr. Pote gets the license. What is the relationship be¬ 
tween the New England Broadcasting Company, Mr. Pote 
and yourself ? Or turn it around in any way you like. Briefly, 
just what is the set-up in your mind? You appreciate that 
the application calls for the license in the name of jMr. Pote, 
and nothing of course is said about the New England Broad¬ 
casting Company. So far as the Commission is concerned, 
it might just as well not exist. So will you tell us just what 
your understanding of it is, since you are the oi^e who is 
probably going to finance it? A. Personally, I wbuld like 
to see the license go to the New England Broadcasting Com¬ 
pany. 
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Q. That is the point. What is your understanding of the 
agreement as the situation now is? A. With Mr. Pote get¬ 
ting the license? 

Q. Yes, everything. What is your understanding of the 
whole situation? A. It is to be conducted by the New Eng¬ 
land Broadcasting Company, and I will finance it; that I am 
to be the financial director of the company. 

Q. Would any moneys that you advance now be placed 
to the account and in the treasury of the New Eng- 

167 land Broadcasting Company? A. From time to time, 
as necessarv. 

Q. And if it amounted to any figure whatever, that would 
not be given to Mr. Pote individually, would it? A. No. 

Q. Are there any contractual agreements contemplated * 
between Mr. Pote and the New England Broadcasting Com¬ 
pany whereby he is to be trustee of this license? A. To my 
understanding, I suppose it will be just the same as we have 
been operating the New England Broadcasting Company. 

I have not had any talk on that, but I take it for granted that 
that would be the way it would be conducted. 

Q. Then the details of this arrangement are not settled by 
any means, are they? A. Not any more than our agreement 
was that when we got the stock we would go under the same 
agreement. 

Q. How are you interested now in the present operation 
of Station WLOE? A. No interest. 

Q. You have no interest in the operation of that station? 
A. I have no interest in the operation. I have nothing to 
do with that. 

Q. Is it your idea that the New England Broadcasting 
Company as such is now operating Station WLOE? A. No. 

Q. Through its agent, Mr. Pote? A. No; the Boston 
Broadcasting Company, I would say; they are trustees. 

Q. What is your understanding of the present 

168 financial status or condition of the New England 
Broadcasting Company? Right now it would be 

called insolvent rather than solvent, would it not? A. No, 
sir. 

Q. It would not? A. No, sir. 

Q. What do you consider to be its assets? Just tell me 
from your best recollection. A. I should say the assets of 
that, with the license, the liquid assets, are together worth 
about $25,000. 
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Q. You are counting in that the studio equipment and the * 
transmitter! A. Yes. 

Q. The studio equipment? A. That is the b[uick assets 
with the studio equipment. 

Q. Are you counting in good will value fbr whatever 
claim you may consider you have in the license, in that $25,- 
000? A. No. I do not think there could be any good will in 
that, because it is subject to the Radio Commission. 

Q. Figuring it in that way, what do you estimate each 
share of stock would be worth? A. I should say it would 
be worth $25 a share. 

Q. Does that figure out so that the total number of shares 
made $25,000? Are there a thousand shares? A. Just 
about. 

Q. I did not know that. A. Just about. 

169 Q. Do you consider that at any time the value of 
the shares of stock in that company has been less 

than $25,000? In other words, that your liquid assets have 
been less than $25,000? A. No. 

Q. What is your understanding of the financial condition 
of the New England Broadcasting Company in j.928? Was 
it solvent at that time or not? A. I should say po. 

Q. At any time, in your opinion, do you consider it has 
been insolvent? A. No, sir. 

Q. What are the present debts of the NeV England 
Broadcasting Company, if you know? A. There!is one note 
of $4,200, but there is a tale to that. ! 

Q. Before we have that: was there not a time two or three • 
years back when the debts amounted to considerably more 
than that, as much as $16,000? A. No; I don’t think so. 

Q. Closer to $16,000 than to $4,200? A. Oh, Ves. 

Q. How were those debts paid off and how were they 
brought down to $4,200? A. Donations. 

Q. By yourself? A. Yes. 

Q. Did you feel any personal liability or responsibility, 
morally or otherwise, for the payment of those debts? 

170 A. Yes. I was very particular about it. 

Q. But that same attitude does not apply to the re¬ 
maining $4,200 of indebtedness? A. Because ^here is a 
story to that. 

Q. I beg your pardon? A. There is a story tj> that. 

7—5605a 
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Q. You do not feel that it is a moral obligation on your 
part? A. That is it. 

Q. Do you hold any of Mr. Pote’s notes now? A. No. 
They are all cleaned up. 

Q. Do you understand that the license, if granted, would 
remain indefinitely in Mr. Pote’s name? A. Yes; I under¬ 
stand so. 

Q. Have you any reason or explanation for allowing it 
to remain in that status? And at the same time I shall ask 
you why did not the New England Broadcasting Company, 
if it is that legal entity to which you are going to give your 
backing, apply for this license? A. I inquired about that, 
and the understanding that I got was that from conditions 
as they now stand, with the Boston Broadcasting Company 
having the license transferred under a certain contract, and 
the physical part of the New England Broadcasting Com¬ 
pany which was necessary to have the equipment—What 
was your question? 

Q. Why the New England Broadcasting Company did not 
apply for this license. A. From the fact that it was con¬ 
sidered a new license, and from the conditions that 
171 exist now, if the license is granted, with the Boston 
Broadcasting Company going into bankruptcy, the 
license would be suspended or taken off the air, and it would 
be a detriment to the New England Broadcasting Company; 
that if we applied under the New England Broadcasting 
Company it would be considered as a new license, and in the 
interim the station would be taken off the air; and that is 
the reason it stands as it does. 

Q. What is your understanding of the original transfer 
of the license several years ago from the New England 
Broadcasting Company to the Boston Broadcasting Com¬ 
pany? A. That was from a business point of view. They 
were to give us a note of $4,200 of which I was the origina¬ 
tor, so that these other debts would be absolutely wiped out. 
They owed me money at that time, and instead of looking 
for my own money I w T anted those debts cleaned up, as I 
thought those people were entitled to it. As a part of the 
contract with the Boston Broadcasting Company transferr¬ 
ing our license we leased the transmitter and what other 
paraphernalia we had in the studios, and so forth, to the 
broadcasting company. That was a part of the contract, 
that they would issue a note to Grodzins of $4,200. They 
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never lived up to the contract, and consequently some of 
those debts were not paid. 

Q. What was your understanding of the situation of the 
license, so far as the Commission was concerned, when it 
was assigned to the Boston Broadcasting Company? Did 
you feel then that you had still any remaining interest in 
the license? A. Absolutely. I was given to understand 
that. 


Q. Do you still feel that way? A. I do still feel 
172 that way, from the general talk and information that 
I get from the Radio Commission, and jfrom those 
interested in the corporation—in fact, our counsel. 

Q. What was your official capacity in the New England 
company at the time of this original assignment i\ A. Presi¬ 
dent. ; 


Q. Were you in complete agreement with the proposition 
of assigning the license to another company? A. To assign 
it for good? 

Q. Assign it as it has been assigned. A. No; I rvvas not. 

Q. You were not in agreement with that? A. |No. 

Q. And it was done over your objection? A. No. I 
agreed afterwards. 

Q. Why were you at any time willing to give fip a license 
that you once held? A. I misunderstood. I thought—to 
give you the story—I thought by assigning the rights and 
privileges to the New England Broadcasting Conipany, that 
if they did not live up to their contract, that after a certain 
number of weeks or months, if they failed to payj according 
to the agreement, that it returned to us ipso fyicto. But 
since then I have found out differently, and we Iliad to go 
through the courts to get it back. 

Q. Was it for financial gain that you were jwilling to 
assign it to them? A. The license? 

173 Q. Yes. A. I thought it was a good business prop¬ 
osition. 

Q. And that was for financial reasons, of course? A. 
Yes. 


Mr. Newman: That is all, sir. 
Examiner Hyde: Mr. Dresser? 
Mr. Dresser: No questions. 
Examiner Hyde: Mr. Kolodny? 
Mr. Kolodny: No questions. 

(Witness excused.) 
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Examiner Hvde: Is there anv further evidence? Do 
vou have anv evidence to offer, Mr. Kolodnv? 

Mr. Kolodnv: No, sir. 

Mr. Dresser: I would like to put on one further witness, 
your Honor. 

Mr. Kolodnv: Before he decides on it, probably we can 
agree on it. 

Mr. Dresser: I have a witness who is a newspaper man, 

and I want his testimonv relative to the value of the station. 

* 

Mr. Kolodnv: That is absolutelv inadmissible. There 
•> » 

is no sense in wasting time on that. 

Examiner Hyde: He may call the witness, and I will give 
you an opportunity to make your objection. 

Thomas F. Punch was called as a witness for and on be¬ 
half of the applicant and, being first duly sworn, testified 
as follows: 

174 Direct examination. 

Bv Mr. Dresser: 

Q. You are a newspaper publisher in the city of Chelsea, 
County of Suffolk, Massachusetts? A. Yes. 

Q. What is that publication? A. The Catholic Citizen. 
Q. How old a publication is that? A. Fortv-tliree vears 
old. 

Q. And all of its life have you been connected with it? 
A. I started it. 

Q. Are you the chief editor and general manager of it? 
A. I do about everything that the ordinary countrv editor 
does. 

Q. Because of your connection with the press are you 
more or less in touch with current public opinion concern¬ 
ing civic affairs? A. Yes. 

Mr. Kolodnv: The question is, Are you familiar with 
public opinion? 

Bv Mr. Dresser: 

% 

Q. Do you hold public office? A. Absolutely. I am 
chairman of the Park Commission and trustee of the pub¬ 
lic library. 
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I 

| 

Q. Have you held other offices in the past ? JA. No politi¬ 
cal offices. I would not take them. 

175 Q. Does your work as a newspaper mgn bring you 
in touch with public opinion as expressed in the press 
and in other ways? A. I think I help to ma^e it. I am 
conceited enough to think so. | 

Q. What is the reaction of the public toward pie presence 
of the broadcasting station in Chelsea, as yoi^ see it? A. 
We need it as a business enterprise. We nee(i all we can 
o-et 

Q. Do you need it for any other reason? A. Yes. 

Q. What? A. Because it goes far beyond—it is a great 
help to the city. It helps us out in every way. If there is . 
any public announcement to be made as to charities or any 
business affair, or military affair, or anything of that kind, 
they can always go into WLOE and they give them the 
facilities of the station, and I do not think they charge them 
anvthing. I know it has been used considerably latelv dur- 
ing this depression; and the automobile tax rhte in Bos¬ 
ton—Chelsea lias the heaviest tax. ! 

Q. You are personallv interested in the corhpanv? A. 
Yes. 

Q. What is the extent of your interest? A. I own 50 
shares of stock. 

Q. What is the par value of those shares? A. $25, I 
believe. 

Q. That is your sole interest? A. That is ihy sole in¬ 
terest. 

170-186 Q. Have you taken any active or aggressive part 
in its management other than serving on its 
board of directors? A. No; I do not know anything about 
the operation. 

Q. If it is material or relevant to any issue nbw in ques¬ 
tion, what was the reason for your accepting a position on 
the directorate? j 

Mr. Kolodny: I do not think that is material. ! It is tak¬ 
ing up a lot of good time; that is all. I object to that. 

By Mr. Dresser: 

i 

Q. How long have you known William S. Pt>te? A. I 
had him in my office when he was in grammar school. 
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Examiner Hyde: Is there any further evidence? Do 
you have any evidence to offer, Mr. Kolodny? 

Mr. Kolodny: No, sir. 

Mr. Dresser: I would like to put on one further witness, 
your Honor. 

Mr. Kolodny: Before he decides on it, probably we can 
agree on it. 

Mr. Dresser: I have a witness who is a newspaper man, 
and I want his testimony relative to the value of the station. 

Mr. Kolodnv: That is absolutelv inadmissible. There 

m> * 

is no sense in wasting time on that. 

Examiner Hyde: He may call the witness, and I will give 
you an opportunity to make your objection. 

Thomas F. Punch was called as a witness for and on be¬ 
half of the applicant and, being first duly sworn, testified 
as follows: 

174 Direct examination. 

Bv Mr. Dresser: 

* 

Q. You are a newspaper publisher in the city of Chelsea, 
County of Suffolk, Massachusetts? A. Yes. 

Q. What is that publication? A. The Catholic Citizen. 

Q. How old a publication is that? A. Fortv-tliree vears 
old. 

Q. And all of its life have you been connected with it? 
A. I started it. 

Q. Are you the chief editor and general manager of it? 
A. I do about evervthing that the ordinarv countrv editor 
does. 

Q. Because of your connection with the press are you 
more or less in touch with current public opinion concern¬ 
ing civic affairs? A. Yes. 

Mr. Kolodny: The question is, Are you familiar with 
public opinion? 

Bv Mr. Dresser: 

mi 

Q. Do you hold public office? A. Absolutely. I am 
chairman of the Park Commission and trustee of the pub¬ 
lic library. 
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Q. Have you held other offices in the past? A. No politi¬ 
cal offices. I would not take them. 

175 Q. Does your work as a newspaper m(an bring you 
in touch with public opinion as expressed in the press 
and in other ways? A. I think I help to make it. I am 
conceited enough to think so. 

Q. What is the reaction of the public toward the presence 
of the broadcasting station in Chelsea, as you see it? A. 
We need it as a business enterprise. We need all we can 
get. ! 

Q. Do you need it for any other reason? A. Yes. 

Q. What ? A. Because it goes far beyond^it is a great 
help to the city. It helps us out in every way.i If there is . 
any public announcement to be made as to charities or any 
business affair, or military affair, or anything pf that kind, 
they can always go into WLOE and they giye them the 
facilities of the station, and I do not think they Charge them 
anything. 1 know it has been used considerably lately dur¬ 
ing this depression; and the automobile tax rate in Bos¬ 
ton—Chelsea has the heaviest tax. I 

Q. You are personallv interested in the company? A. 
Yes. J 

Q. What is the extent of your interest? A. I own 50 
shares of stock. j 

Q. What is the par value of those shares? A. $25, I 
believe. 

Q. That is your sole interest? A. That is \my sole in¬ 
terest. | 

176-180 Q. Have you taken any active or aggressive part 
in its management other than serving on its 
board of directors? A. No; I do not know anything about 
the operation. 

Q. If it is material or relevant to any issue n|ow in ques¬ 
tion, what was the reason for your accepting a position on 
the directorate? 


Mr. Kolodny: I do not think that is material. It is tak¬ 
ing up a lot of good time; that is all. I object to that. 


By Mr. Dresser: 

i 

Q. How long have you known William S. Pote? A. I 
had him in my office when he was in grammar ^chool. 
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Q. Does your opinion of his reputation agree with that 
expressed by Mr. Driscoll? A. Absolutely. I would trust 
him with anything. 

187 Docket No. 1302. 

App. Exhibit B. 

Hart, Dice & Carlson, Official Reporters. 

-14, 1931. 

Introduced at Hearing Before Federal Radio Commission. 

Commonwealth of Massachusetts, 

Suffolk , ss: 

Superior Court. } 

In Equity. 35169. 

New England Broadcasting Company, Complainant, 

vs. 

Boston Broadcasting Company et als., Respondents. 

Final Decree. 

This case came on to be further heard at this sitting, 
and the parties were heard so far as they cared to be 
heard; and the case was argued by counsel; and there¬ 
upon, in consideration thereof, it is ordered, adjudged and 
decreed 

1. That the title to and the right to possession of the 
radio broadcasting transmitter now operated by the Re¬ 
spondent Boston Broadcasting Company under a license 
of the Federal Radio Commission of the United States of 
America, arc vested in the Complainant, the New England 
Broadcasting Company. 

2. That the Complainant is, under the provisions of the 
contract betweeil the Complainant and the Respondent cor¬ 
poration, now entitled to a re-assignment, subject only to 
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the approval of the Federal Radio Commission of 
1SS-192 the United States of America, of the radio broad¬ 
casting License known as W. L. 0. $. 

3. That the Respondent Boston Broadcasting Company, 
by its officers, agents or servants, deliver to thje Complain¬ 
ant immediate and full possession of the radip broadcast¬ 
ing transmitter and appurtenant apparatus no>v held by it 
under the contract between said Respondent and the Com¬ 
plainant. 

4. That the Respondent, Boston Broadcasting Company, 
by its agents, officers or servants, execute and deliver to 
the Complainant any documents needed to secure the 
assignment of the Federal Radio License known as 
W. L. 0. E. to the Complainant. 

5. That this Bill be dismissed as against the Respond¬ 
ent Grodzins, without costs. 

6. That the Complainant be awarded nominal costs in the 
sum of $1.00. 

By the Court (F. T. Hammond, J.) 

JAMES F. MCDERMOTT, 

u As^t. Clerk . 

Entered June 12, 1931. 

Copy. Attest: 

[Seal Superior Court.] 

CHARLES J. H4RT, 

Asqt. Clerk. 

******** 

193 Docket No. 1302. 

Appl. Exhibit D. 


i 

Hart, Dice & Carlson, Official Reporters. 

Sep. 14,1931. | 

Introduced at Hearing Before Federal Radio Commission. 

j 

Bill of Sale . 


Know all men by these presents that 
Whereas, Boston Broadcasting Company, a Massachu¬ 
setts corporation, was duly adjudicated a bankrupt; and 
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Whereas, Harry J. Mitchell, duly appointed trustee and 
qualified, and in his absence, John C. Jones, Jr., his attor¬ 
ney, by order confirming sale, is authorized for and on be¬ 
half of the trustee and as fully and effectually as if the trus¬ 
tee himself was present and signed this Bill of Sale; and 

Whereas, upon petition for sale duly made by court, 
namely, it is ordered that the said trustee is authorized to 
sell a portion of bankrupt’s estate specified in the petition 
at private sale; and 

Whereas, said trustee by John C. Jones, Jr. in pursuance 

of such order to sell said property to -at public sale 

held in the offices of the Referee in Bankruptcy on August 
20th; and 

Whereas, order confirming sale has been duly made, 

Now, therefore, I, John C. Jones, Jr. for and on behalf of 
Harry J. Mitchell, trustee, by virtue of order and approval 
of the Court, for and in consideration of the sum of one thou¬ 
sand dollars paid to me, receipt whereof is hereby acknowl¬ 
edged, do hereby grant, bargain, sell and convey to William 
S. Pote, his heirs and assigns all right, title and interest of 
Harry J. Mitchell as trustee in the following described prop¬ 
erty— 

All the trustee’s right, title and interest in and to office 
equipment and furniture located in Boston, Mass, and Chel¬ 
sea, Mass., all stock and equipment there in connection with 
the operation of Station WLOE by the Boston Broad¬ 
casting Company, all stationery, shelving, wire, smoking 
stands, electrical equipment, books, files, microphones, fans, 
phonograph records, accounts receivable, unfulfilled con¬ 
tracts, goodwill, charter, together with the bankrupt cor¬ 
poration’s right to broadcast and all other assets of the 
bankrupt corporation wherever situated, together with all 
rights and powders of said bankrupt corporation to conduct, 
operate and maintain a broadcasting business and the right 
to broadcast. 

To have and to hold the said property to said William S. 
Pote, purchaser, his heirs and assigns forever as fully and 
completely as said Harry J. Mitchell as such trustee in bank¬ 
ruptcy, by virtue of the said order of sale and by virtue of 
said sale and confirmation and of the statute made and pro¬ 
vided in such cases, might or should sell and convey the 
same. 
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In witness whereof said Harry J. Mitchell| by John C. 
Jones, Jr. his attorney, has hereunto set his h^nd this 20th 
day of August, 1931. 

HARRY J. MITCHELL, 

By JOHN C. JONES, Jr., 

Attorney, as Trustee of Estate of Boston 

Broadcasting Co., Bankruptcy No. 47836. 

[Endorsed:] Bill of Sale. John C. Jones, Jr., Atty. 
Harry J. Mitchell, Trustee. Boston Broadcasting Co. 
Bankruptcy No. 47836. j 

194 Docket No. 1302. 

Appl. Exhibit E. 

I 

Hart, Dice & Carlson, Official Reporters. 

Sep. 14, 1931. i 

Introduced at Hearing Before Federal Radio Commission. 
United States of America: 

In the District Court of the United States for the District 

of Massachusetts. 

I 

In Bankruptcy. 

No. 47836. 

■ 

In the Matter of Boston Broadcasting Company. 

i 

Order Confirming Sale of Assets. 

On this 20th day of August, 1931, trustee’s proceeding by 
his attorney under previous order of sale camej on for ap¬ 
proval, and it appearing that the Trustee has sold the prop¬ 
erty in petition open court under the supervision of the 
court, to William S. Pote, for the sum of one thousand dol¬ 
lars, said sale was in all respects regular and in accordance 
with previous order of the court, 

It is now ordered and decreed that the sale if approved 
and confirmed and John C. Jones, Jr. attorney, ^nd for and 

I 

l 
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on behalf of Harry J. Mitchell, duly qualified trustee, and 
in the absence of the trustee, and with full power and au¬ 
thority of the trustee as if the trustee himself signed the 
Bill of Sale, is directed to execute and deliver Bill of Sale 
presented herewith. 

By the Court. 

(Signed) ARTHUR BLACK, 

Referee in Bankruptcy . 

August 20,1931. 

195 [Endorsed:] A true copy. Attest: Arthur Black, 
Referee in Bankruptcy, per S. Huntley, Clerk. 

196-202 Docket No. 1302. 

Appl. Exhibit F. 

Hart, Dice & Carlson, Official Reporters. 

Sep. 14, 1931. 

Introduced at Hearing Before Federal Radio Commission. 
United States of America: 

District Court of the United States for the District of 

Massachusetts. 


In Bankruptcy. 

No. 47836. 

In the Matter of Boston Broadcasting Company. 

Order to Trustee. 

Whereas Harry J. Mitchell, Trustee in Bankruptcy of the 
Boston Broadcasting Company, by his attorney, John C. 
Jones, Jr., on August the twentieth, 1931, by a sale con¬ 
firmed by the Court on that date sold to William S. Pote 
of Chelsea the property described in his bill of sale of that 
date, a copy of which is attached hereto and made a part 
hereof, it is now ordered that the Trustee in Bankruptcy of 
the Boston Broadcasting Company, Harry J. Mitchell, now 
execute and deliver to the said William S. Pote an applica- 
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tion for the consent of the Federal Radio Comnpssion to the 
assignment of the station license number 196! of the said 
Commission to the said William S. Pote upon duch form as 
is prescribed by the said Federal Radio Commission. 

CHARLES C. CABOT, 
Referee in Bankruptcy. 

Boston, Sept. 11,1931. 

A true copy. Attest: 

ARTHUR BLACK, 
Referee in Bankruptcy, 
Per M. DAVIS, 

Clefk . 

203-209 Docket No. 1302. 

Appl. Exhibit G. 


Hart, Dice & Carlson, Official Reporters. 

Sep. 14,1931. I 


Introduced at Hearing Before Federal Radio Commission. 


This agreement, dated this 20th day of August, 1931, wit- 
nesseth that whereas the Boston Broadcasting Company, 
party of the first part and hereinafter referred to as the 
company, is the licensee under the Federal Radio Commis¬ 
sion of the United States of America, and is operating Radio 
Station WLOE under said license over a transmitter 
owned by the New England Broadcasting Company and 
through studios owned by the latter company afid/or Wil¬ 
liam S. Pote by the sufferance of said latter coijnpany and 
Pote, and 

That whereas the aforementioned William S. 
this day purchased from the Trustee in Bankruptcy of the 
company all of the assets of the company, and 

That whereas the said Pote has temporarily agreed that 
the company may temporarily and at the sufferance of said 
Pote use the assets of the company or formerly owned by 
it, and 

Whereas the company now needs a manager ifor its sta¬ 
tion, it is now agreed by and between the parties hereto 
that William S. Pote is now employed by the company as 


Pote has 
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station manager, to operate said station under the direc¬ 
tion of the officers of the Licensee company, to enter such 
employ on August 22nd, 1931, and to continue in the employ 
of the company until he be given two weeks’ notice of the 
termination of this contract, or until he expresses his de¬ 
sire to be released herefrom by the Company. 

Upon his part William S. Pote now agrees to devote all 
of his time or so much thereof as may be required for that 
purpose to the conduct of said Station, and to manage the 
same under the direction of and with the approval of the 
officers of the Licensee company, and in accordance at all 
times with the regulations specified by the licensing au¬ 
thority, to collect all moneys for the account of the com¬ 
pany, to pay therefrom all of the operating expenses of the 
company, and the rental due the owner of the transmitter 
and the studios, and his own salary, and to serve the listen¬ 
ing public of the Station in a manner best conducive to the 
public convenience and necessity. 

It is further agreed that the said William S. Pote may, 
as an agent of the company, execute to the New England 
Broadcasting Company any assignments of accounts re¬ 
quired by the New England Broadcasting Company as se¬ 
curity for the payment of the rents to become due it. 

And in witness thereof the various parties have hereunto 
set their respective hands and seals this date first above 
mentioned. 

BOSTON BROADCASTING COMPANY. 

J. M. GRODZINS, 

Pres . 

WM. S. POTE. 

Witnessed by 

A. E. DUNNE. 
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210 Docket No. 1302. 

Appl. Exhibit “I.” 

Hart, Dice & Carlson, Official Reporters. 

Sep. 15, 1931. | 

Introduced at Hearing Before Federal Radio Commission. 

Commonwealth of Massachusetts, 

Suffolk, ss: 

[seal.] 

To the sheriffs of our several counties or their deputies: 

Whereas, General Electric Supply Corporation, a corpo¬ 
ration having an usual place of business in Bostjon, County 
of Suffolk, 

Plaintiff, on the twenty third day of November A. D. 1928, 
before our Justice of the Municipal Court of ihe City of 
Boston, holden at Boston, within said County of Suffolk, 
for civil business recovered judgment against IWilliam S. 
Pote, formerly doing business as Radio Shop, of said Bos¬ 
ton, Defendant, for the sum of eight hundred and thirty-one 
dollars and fifty nine cents, debt or damage, and six dollars 
and fifty cents for charges of suit, as to us appears of 
record, whereof execution remains to be done, 

We command you, therefore, that of the money of the said 
defendant or of his goods or chattels, lands or tenements, 
within your precinct, at the value thereof in money, you 
cause to be levied, paid and satisfied unto the said plaintiff 
the aforesaid sums being 838 dollars and 9 cejits, in the 
whole, together with interest thereon from said date, and 
also out of the money, goods or chattels, lands or tenements 
of the said defendant you satisfy yourself for!your own 
fees. 

And for want of such money, goods or chattels, lands or 
tenements of said defendant to be shown unto yob or found 
within your precinct, to the acceptance of the saijd plaintiff 
for satisfying the aforesaid sums, together wil^h interest 
thereon from said date, We Command you to take the body 
of the said defendant and him to commit unto our gaol, in 
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Boston aforesaid, or unto any gaol in your precinct afore¬ 
said, and we command the keeper thereof accordingly to re¬ 
ceive the said defendant into our said gaol, and him safely 
keep until he pay the full sums above mentioned, with your 
fees, or that he be discharged by the said plaintiff the Cred¬ 
itor, or otherwise according to law. Hereof fail not and 
make return of this writ, with your doings therein, unto our 
said Court, within twenty years after the date of the said 
judgment, or within ten days after this writ has been satis¬ 
fied or discharged. 

Witness, Wilfred Bolster, Esquire, at Boston aforesaid 

this eleventh dav of December, in the vear of our Lord one 

•> * • 

thousand nine hundred and twentv eight. 

ARTHUR W. ASHENDEN, 

Asst. Clerk. 

211 & 212 Sept. 11, 1931. 

This execution is herebv satisfied in full. 

R. R. SULLIVAN, 

Atty. for Creditor. 

[Endorsed:] 24194. 14863. Municipal Court of the City 
of Boston, for Civil Business. 1928. No. 149,669. Exon. 
SM. A. M. Schwarz, R. R. Sullivan. Gen. Elec. Sup. Corp. 
vs. Pote. Dec. 11, 1928. Casey. 

213 Docket No. 1302. 

Goss Exhibit 1. 

Hart, Dice & Carlson, Official Reporters. 

Sep. 14, 1931. 

Introduced at Hearing Before Federal Radio Commission. 

Commonwealth of Massachusetts, 

Suffolk, ss: 

District Court of Chelsea. 

Samuel R. Cutler, Justice; George M. Stearns, Special 
Justice; Roscoe Walsworth, Special Justice; Joseph M. 
Curley, Clerk; Edward F. Canavan, Asst. Clerk. 

Chelsea, Mass., Sept. 9, 1931. 

This is to certify that on January 17, 1930 Samuel Weg- 
man of said Chelsea filed a petition under Chapter 334 of 
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the Acts of 1927, Supplementary Process agaihst William 
Pote of 52 Washington Avenue in said Chelse^, judgment 
debtor and a summons was issued returnable bn February 
6, 1930; on February 6, 1930 the debtor William Pote did 
not appear and a capias for a debtor considered in con¬ 
tempt was issued against the said Pote. 

[Seal the District Court of Chelsea, Suffolk County, 
Chelsea, Mass., U. S. A.] 

EDWARD F. CANAVAN, 

Assistant Clerk. 

214-234 Docket No. 1302. 

Goss Exhibit 2. 

I 

Hart, Dice & Carlson, Official Reporters. 

Sep. 14, 1931. 

Introduced at Hearing Before Federal Radio Commission. 

Commonwealth of Massachusetts, 

Suffolk , ss: | 

Municipal Court of the City of Boston for Civi} Business. 

Clerk’s Office. 

The Vega Company, Inc., a Corporation, Creditor; 

William S. Pote, Debtor. 

I hereby certify that, in the above entitled action, appli¬ 
cation for certificate of arrest under G. L. 224, Section 6, 
was made in this court on the eighteenth dayj of April, 
A. D. 1927, and that the citation has been returned to this 
office, and that an inspection of the officer’s return thereon 
discloses that service was made on the debto^ at #12 
Myrtle St., Boston (Jamaica Plain District). 

In testimony whereof I have hereunto set my hand and 
affixed the seal of said Court, at said Boston, thi^ eleventh 
day of September, in the year of our Lord one thousand 
nine hundred and thirty-one. 

[Seal the Municipal Court of the City of Boston.] 

JAMES F. TOBIN, 

Asst. Clerk. 

I 
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235-244 Docket No. 1302. 

Goss Exhibit 11. 

Hart, Dice & Carlson, Official Reporters. 

Sep. 14, 1931. 

Introduced at Hearing Before Federal Radio Commission. 

Commonwealth of Massachusetts, 

Suffolk , $s: 

Supreme Judicial Court. 

In Equity. 

Attorney-General ex Rel. Commissioner of Corporations 

& Taxation 

v. 

New England Broadcasting Company. 

Decree. 

This cause came on to be heard at this term, and it ap¬ 
pearing that due notice of the filing of this information 
has been given to the respondent, it is ordered, adjudged 
and decreed that the information be taken as confessed, 
and that the respondent has forfeited to the Common¬ 
wealth the sum of Twenty-five and 00/100 Dollars, and 
that said sum is due the Commonwealth, together with the 
costs of this suit; and that an injunction issue forthwith 
restraining the further prosecution of the business of said 
corporation until such sums are fully paid, and until the 
return required by General Laws Chapter 156, section 47 
is filed. 

By the Court. 

JOSEPH RILEY, 

Februarv 10, 1930. Asst . Clerk. 

A true copv. Attest: 

[seal.] ' i JOHN F. CRONIN, 

Clerk. 


September 10, 1931. 
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Commonwealth of Massachusetts, 

Suffolk , ss: ! 

Supreme Judicial Court. 

Attorney General ex Eel. 
v. 

New England Broadcasting Company. 

Final Decree. 

This case came on to be further heard at this time, and it 
appearing that the respondent corporation has paid to the 
Commonwealth the sums heretofore decreed by this court 
to be due, it is ordered, adjudged and decreed that the in¬ 
junction be dissolved. 

By the Court. 

JOSEPH RILEY, 

Apst. Clerk . 

March 13, 1931. 

A true copv. Attest: 

[seal.] JOHN F. CRQNIN, 

Clerk. 

March 13,1931. j 

246 5705. 

Federal Radio Commission, Washington, D. C. 
Examiner y s Report No. 281. 

Docket No. 1302. 

In re Application of William S. Pote (Station WLOE), 
Chelsea, Massachusetts, for Involuntary Assignment of 
License. l-AL-B-331. Present Assignment: Frequency, 
1,500 Kc.; Power, 100 Watts, 250 Watts, L. S.; Hours of 
Operation, Half Time. j 

Report of R. H. Hyde, Examiner, j 

This report is not final but is subject to approval, modifi¬ 
cation or rejection by the Commission. The parties to the 


8—5605a 
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proceedings have fifteen days, with the exception of those 
from the Fifth Zone who have twenty days, in which to file 
objections or exceptions, if any, to the report. 

The above-entitled matter was heard September 14 and 
15, 1931. 

Allen T. Dresser appeared on behalf of applicant. 

N. H. Kolodny appeared on behalf of Fred H. Goss, Mel¬ 
rose, Mass. 

Jacob M. Grodzins appeared on behalf of the Boston 
Broadcasting Company, Boston, Mass. 

Hobart Newman appeared for the Commission. 

Preliminary Statement. 

•> 

This is an application for consent to the involuntary as¬ 
signment of the WLOE station license from the Boston 
Broadcasting Company to William S. Pote. 

The Evidence. 

William S. Pote, the applicant, has been interested in the 
radio business since 1923. On December 17, 1926, he ob¬ 
tained a license for the operation of WRSC, a 50 watt 
broadcast station located in Chelsea, Massachusetts. In 
December, 1927, the call letters of this station were changed 
to WLOE and at about the same time, the New England 
Broadcasting Company was formed as an operating com¬ 
pany for the station. Mr. Pote was issued 550 shares 
247 of approximately 600 shares issued by the company 
in return for certain broadcasting equipment and 
his interest in the station license. The station license was 
continued in the name of William S. Pote under an arrange¬ 
ment with the broadcasting company until January, 1929, 
when the management of the station and the physical assets 
thereof were turned over to the Boston Broadcasting Com¬ 
pany. The license was assigned to the latter company with 
the consent of the Commission. 

The agreement under which the transfer of Station 
WLOE to the Boston Broadcasting Company was effected, 
contains among others, the following provisions: 

(1) The said New England Broadcasting Company 
hereby assigns, isells, transfers and sets over the control 
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and possession of the broadcasting transmitters, amplifiers 
and the studio to the Boston Broadcasting Company, and 
the said New England Broadcasting Company and the said 
William S. Pote hereby assign, set over and transfer all 
their right, title and interest in and to the License WLOE 
to the Boston Broadcasting Company, with full power and 
authority to use and enjoy the same. 

(2) The Boston Broadcasting Company hereby agrees in 
consideration of said transfer to pay to the New England 
Broadcasting Company the sum of Fifty Dollars ($50.00) 
each and every week in advance during the first vear follow- 
ing the date of this agreement, and for the farther period 
of nineteen (19) years beginning at the end of the first year 
herein set forth, the sum of One Hundred Dollars ($100.00) 
each and every week, unless other arrangements have been 
entered into in writing. The first payment slkall be made 
on the 19th dav of January, 1929. 

(3) The Boston Broadcasting Company hereby covenants 
and agrees .to pay all operating expenses of the Station 
WLOE and all salaries in connection with the maintenance 
of said station. It further agrees to maintain in proper 
condition the broadcasting facilities of said station during 
the term of this agreement, and upon its legal ejxpiration at 
the end of twenty (20) years agrees to transfer said trans¬ 
mitters, and/or any new transmitters installed to care for 
greater power as hereinafter provided, in as gopd condition 
as it was at the time of the present transfer^ reasonable 
wear and tear excepted. The studios furnished and fitted 
up by the Boston Broadcasting Company shall remain its 
property in any and all events. 

(4) The New England Broadcasting Compaiiy agrees to 
execute and deliver its corporate notes for the spin of Four 
Thousand Two Hundred and Seventy-seven Dollars and 
Fifty-seven Cents ($4,277.57), payable to Jacob M. Grod- 
zins, and with the cash proceeds pay in full the indebtedness 
heretofore incurred by the New England Broadcasting 

Company amounting to Four Thousand Two Hun- 
248 dred and Seventy-seven Dollars and Fifty-seven 

Cents ($4,277.57), in accordance with 'the list of 
creditors hereto annexed. The New England Broadcasting 
Company hereby certifies that there are no other or further 
obligations for which it is now responsible or wliich may be 
claimed against it for any purpose whatsoever by anyone 
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except one Thomas F. Driscoll in the amount of Ninety-one 
Hundred Dollars ($9,100.00). 

*•••••• 

(7) This agreement and all the benefits thereunder may 
be terminated by the New England Broadcasting Company, 
if the Boston Broadcasting Company fails and neglects to 
pay any of the sums herein specified when due, and remains 
in default for more than two (2) weeks in succession. Upon 
said non-payment herein provided and declared as such by 
the New England Broadcasting Company, the Boston 
Broadcasting Company will transfer the transmitter and 
execute such assignment of said license by whatever name 
it may then be known, by any papers or documents neces¬ 
sary or required by the Federal Radio Commission in order 
to effectuate the transfer. It is agreed, however, that any 
breach of this agreement may be waived by the New Eng¬ 
land Broadcasting Company. 

(8) The Boston Broadcasting Company hereby covenants 
and agrees that during the term of this agreement it will 
not directly or indirectly transfer, assign, pledge, hypothe¬ 
cate, alienate, or in any other manner whatsoever dispose 
of its right, title and interest in and to the license herein 
assigned; and further covenants and agrees at the end of 
said period of twenty (20) years to assign to the New Eng¬ 
land Broadcasting Company said radio license, and to exe¬ 
cute any papers, documents or instruments required to 
effect a proper transfer of said license with the Federal 
Radio Commission. This clause shall remain in force and 
effect unless changed or superseded by an agreement in 
writing between the parties hereto. 

*##•••• 

The Boston Broadcasting Company having failed to make 
the payments to the New England Broadcasting Company 
provided for in its contract over a period of about a year, a 
bill in equity was brought by this company in the Superior 
Court of the Commonwealth of Massachusetts to obtain the 
return of the WLOE station property and to compel the 
execution of the necessary papers to bring about a reassign¬ 
ment of the station license. The decree of the court in this 
case, which is dated June 12, 1931, is as follows: 
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249 “Commonwealth of Massachusetts, 

Suffolk, ss: j 

Superior Court. 

In Equity, 35169. 

i 

New England Broadcasting Company, Conjiplainant, 

vs. 

Boston Broadcasting Company et als., Respondents. 

Final Decree . 

This case came on to be further heard at this sitting, 
and the parties were heard so far as they cared to be heard; 
and the case was argued by counsel; and thereupon, in con¬ 
sideration thereof, it is ordered, adjudged and decreed 

1. That the title to and the right to possession of the 
radio broadcasting transmitter now operated by the Re¬ 
spondent Boston Broadcasting Company under a License 
of the Federal Radio Commission of the United States of 
America, are vested in the Complainant, the N^w England 
Broadcasting Company. 

2. That the Complainant is, under the provisions of the 
contract between the Complainant and the Respondent cor¬ 
poration, now entitled to a re-assignment, subject only to 
the approval of the Federal Radio Commission of the 
United States of America, of the radio broadcasting License 
known as WLOE. 

3. That the' Respondent Boston Broadcasting Company, 
by its officers, agents or servants, deliver to th^ Complain¬ 
ant immediate and full possession of the radio broadcast¬ 
ing transmitter, and appurtenant apparatus no^r held by it 
under the contract between said Respondent and the Com¬ 
plainant. 

4. That the Respondent, Boston Broadcasting Company, 
by its agents, officers or servants, execute and deliver to 
the Complainant any documents needed to secure the 
assignment of the Federal Radio License known as 
WLOE to the Complainant. 

5. That this Bill be dismissed as against the Respond¬ 
ent Grodzins, without costs. 

7 
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250 6. That the Complainant be awarded nominal costs 

in the sum of $1.00. 

By the Court (F. T. Hammond). 

james f. McDermott, 

Asst. Clerk. 

Entered June 12, 1931. 

Copy. Attest: 

[seal.] CHARLES J. HART, 

Asst. Clerk.” 

An appeal on this decision is now pending. 

On June 22, 1931, the Boston Broadcasting Company 
was adjudged bankrupt by the District Court of the United 
States, District of Massachusetts, as a result of proceed¬ 
ings instituted by Fred H. Goss and others. At a sale of 
the assets of the bankrupt held by the regularly appointed 
trustee, certain property was purchased by the applicant 
for a consideration of $1,000. The bill of sale describes 
the property and rights it purports to convey, as follows: 

“All the trustee’s right, title and interest in and to office 
equipment and furniture located in Boston, Mass, and 
Chelsea, Mass., all stock and equipment there in connec¬ 
tion with the operation of Station WLOE by the Bos¬ 
ton Broadcasting Company, all stationery, shelving, wire, 
smoking stands, electrical equipment, books, files, micro¬ 
phones, fans, phonograph records, accounts receivable, un¬ 
fulfilled contracts, good will, charter, together with the 
bankrupt corporation’s right to broadcast and all other 
assets of the bankrupt corporation wherever situated, to¬ 
gether with all rights and powers of said bankrupt corpo¬ 
ration to conduct, operate and maintain a broadcasting 
business and the right to broadcast.” 

The sale was duly confirmed by the referee in bank¬ 
ruptcy. 

If this application is granted, the applicant will again 
hold the WLOE station license for the New England 
Broadcasting Company. As manager of the station by 
reason of a vote of the directors of the New England Com¬ 
pany, the applicant is to have complete charge of the trans¬ 
mitter and of station programs. 
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251 The assets of the New England Broadcasting Com¬ 
pany are valued at approximately $26,000. The ap¬ 
plicant holds five-sixths of the capital stock. Chief among 
the assets of the company is the transmitter and broadcast¬ 
ing equipment of Station WLOE and certain pther broad¬ 
casting equipment formerly used in a station known as 
WMES. A suit against the company on the ndte for $4,200 
given to cover outstanding debts which Mr. Grc(dzins under¬ 
took to pay at the time of the transfer of WLOIp to the Bos¬ 
ton Broadcasting Company is pending subject |to a defense 
interposed by the company. 

It appears that steps were taken by the Attorney General 
of the State of Massachusetts to enjoin the Nlew England 
Broadcasting Company from doing business on account of 
its failure to pay corporate taxes for the year 1929 but that 
these taxes were recently paid and that the company is now 
eligible to do business. 

The applicant, William S. Pote, holds certaih real estate 
worth about $2,000 and a relatively small amount of personal 
property in addition to his stock in the New England Broad¬ 
casting Company. It appears, however, that a financial 
backer, Mr. Thomas F. Driscoll, is prepared to advance as 
much as $10,000 for his personal account in thiis undertak¬ 
ing. The same backer is willing, and as the evidence indi¬ 
cates, able, to advance as much as $50,000 for thie operation 
of Station WLOE through the New England Broadcasting 
Company. Mr. Driscoll had invested $9,100 j in Station 
WLOE, which has never been repaid, before tjie transfer 
of the station to the Boston Broadcasting Company. The 
applicant’s stock in the New England Broadcasting Com¬ 
pany was pledged to secure advances made to tlie company 
by this backer until about a month ago when it was returned 
to him, the loans, however, remaining unpaid. 

The evidence shows that a number of executions on judg¬ 
ment debts have been issued against the applicant over the 
period from April, 1927 to September, 1931. The accounts 
on which they were obtained, it appears, have all been set¬ 
tled, two of them during the week prior to the hearing on 
this application. 

Station WLOE is now being operated by th^ applicant 
pursuant to an arrangement with J. M. Grodzins^ President 
of the Boston Broadcasting Company, by which the appli¬ 
cant and the New England Broadcasting Company allow 


I 
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the Boston Broadcasting Company the nse of the WLOE 
station equipment with the applicant in charge as an agent 
for the bankrupt company. Some improvements have been 
made in the station equipment, particularly with respect to 
the speech input equipment and power supply. From an 
engineering standpoint, the plant is capable of operation 
substantially in accordance with the terms of licenses here¬ 
tofore issued to the Boston Broadcasting Company. 

In the event this application is granted, steps will be 
taken to place all of the WLOE equipment and apparatus 
in first class shape. The services of the applicant’s brother, 
w’ho is an experienced engineer in radio matters, are avail¬ 
able for this work. 

Certain new features have been added to the program 
service of WLOE since Mr. Pote took over the active man¬ 
agement of the station. These include a series of lectures 
on naturalization, a public safety campaign offered 
252 in cooperation with the Police Department. The 
facilities of the station are being used by the Chamber 
of Commerce for discussions involving an automobile in¬ 
surance rate question which is a matter of considerable 
public attention at the present time. 

Conclusions. 

1. The Boston Broadcasting Company is not competent 
to continue as licensee of Station WLOE. 

2. The applicant, William S. Pote, appears merely as a 
nominal applicant for consent to the reassignment of the 
WLOE station license to him for the benefit of the New 
England Broadcasting Company. 

3. The WLOE transmitter, it appears, is the property of 
the Nevr England Broadcasting Company. 

4. It also appears that the New England Broadcasting 
Company now holds the legal right to possession of the 
WLOE transmitter. 

5. The operation of Station WLOE under the same ar¬ 
rangement and management as that proposed in this appli¬ 
cation proved unsuccessful from a financial standpoint 
prior to the transfer of the station to the Boston Broad¬ 
casting Company. 

6. The showing made here does not warrant a finding 
that public interest, convenience or necessity would be 
served by the granting of the application. 
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Discussion and Recommendation. 


WLOE is now being operated by virtue of temporary 
authority granted pending a decision on the renewal appli¬ 
cation of the Boston Broadcasting Company. The instant 
case raises a question as to whether or not an assignment of 
license should be granted in this situation. A recommenda¬ 
tion that the Boston Broadcasting Company’s renewal ap¬ 
plication be denied, has been submitted. In the event the 
Commission denies that application, it would seem that the 
same action must follow in this case. 

The applicant’s plan to hold the WLOE station license 
for the New England Broadcasting Company | which owns 
the transmitting apparatus, and which presumably is in¬ 
tended to carry on the business of the station, i^ considered 
inconsistent with the provisions of General Okder No. 95 
notwithstanding the fact that the applicant as ljnanager for 
the company would have charge of the plant. 

It is recommended that the application be denied. 

R. H. HtDE, 

Examiner. 

Submitted November 11, 1931. 

253 [Stamp:] Federal Radio Commission. Received 
Dec. 11, 1931. James W. Baldwin, Secretary, by 
L. L. H. 

[Stamp:] Received Dec. 12, 1931, Docket Section. 


Federal Radio Commission, Washington, D. C. 

! 

Docket No. 1302. 

| 

In re Application of William S. Pote, Chelsea, Massa¬ 
chusetts, for Involuntary Assignment of License. Pres¬ 
ent Assignment: Frequency, 1,500 Kc.; Powerj, 100 watts, 
250 Watts L. S.; Hours of Operation, Half Time. 

Applicant’s Exceptions to Examiner’s Repori No. 281. 

William S. Pote herewith files his exceptions to Exami¬ 
ner’s Report No. 281, heretofore submitted to the Commis¬ 
sion in the above entitled cause. This is done without 
waiving, but on the contrary expressly reserving, applicant’s 
right to file a motion for leave to adduce further evidence 
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in said cause and for such action on the part of the Commis¬ 
sion re-referring the cause to the Examiner as may be neces¬ 
sary for such purpose. 

Statement of the Case. 

The application on which the hearing was held was dated 
March 10,1931 and requested an involuntary assignment of 
broadcasting station WLOE’s license to applicant, William 
S. Pote. The application having been designated for hear¬ 
ing, the hearing was scheduled for September 14, 1931 and 
notice thereof was mailed by the Commission on August 18, 
1931 to William S. Pote, the applicant, to Fred H. Goss, ap¬ 
plicant for construction permit for a new station on 1500 
kc., and to the Boston Broadcasting Company. The hear¬ 
ing commenced September 14, 1931 and was concluded on 
September 15, 1931. The examiner’s report was submitted 
November 11, 1931, and was transmitted to applicant by 
letter of the Secretary of the Commission, dated No- 
254 vember 16, 1931. The examiner recommended that 
the application be denied. On December 4, 1931, the 
Commission extended the time for filing exceptions until 
December 11, 1931. 

Applicant, on December 17, 1926, obtained a license for 
the operation of a radio broadcasting station in Chelsea, 
Massachusetts, under the call letters WRSC. In December, 
1927, the call letters were changed to WLOE and the New 
England Broadcasting Company was formed as an operat¬ 
ing Company for the station. Approximately 600 shares 
of stock were issued by the company of which 550 were 
given Mr. Pote in return for his interests in certain broad¬ 
casting equipment and the station license. The manage¬ 
ment and operation of the station was left completely to 
Mr. Pote and the license continued in his name. 

In January, 1929, an agreement was entered into by and 
between the New England Broadcasting Company, William 
S. Pote and the Boston Broadcasting Company whereby the 
right, title and interest in and to the license of WLOE to¬ 
gether with certain other effects (including transmitter, 
amplifiers and studio) of the New England Broadcasting 
Company and William S. Pote were transferred and as¬ 
signed to the Boston Broadcasting Company, under the fol¬ 
lowing conditions: 
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The assignee was to pay $50 a week during the first year 
and $100 a week for the following 19 years. The first pay¬ 
ment to be made on January 19,1929. The assignee was to 
pay all operating expenses and to maintain in proper con¬ 
dition the broadcasting facilities of said station during the 
term of the agreement, and upon its expiratiofl at the end 
of 20 years to transfer the station (WLOE), transmitter, 
equipment, studios, etc. to the New England Biroadcasting 
Company and to execute the necessary papers to effect a 
proper transfer of the license with the Federal Radio Com¬ 
mission. It was further provided that the agreement and 
all the benefits thereunder might be terminated by the as¬ 
signor, the New England Broadcasting Company if 
255 the assignee break any of the conditions o^ the agree¬ 
ment, i. e., fail or neglect to pay any of the sums speci¬ 
fied when due and remain in default for mor^ than two 
weeks. 

Pursuant to this agreement an application forjthe assign¬ 
ment of license of Station WLOE was filed with the Com¬ 
mission, dated January 14,1929. On January 2}, 1929, this 
application was granted by the Commission with full knowl¬ 
edge of the above described contract, and on January 30, 
1929, a license was issued to the Boston Broadcasting Com¬ 
pany. i 

The Boston Broadcasting Company then took over the 
effects transferred by the assignment and went into actual 
broadcasting operation. Due to the failure of the Boston 
Broadcasting Corporation to make the stipulate^ payments 
provided for in the contract for a period approximating a 
year, a bill in equity was brought by the Ne\^ England 
Broadcasting Company, the assignor, in the Superior Court 
of the Commonwealth of Massachusetts to obtain the return 
of the WLOE station property and to compel the execution 
of the necessary papers to bring about a reassignment of 
the station license. On June 12, 1931, the Courj; rendered 
its decree (the decree appears in full in Appendix B, at¬ 
tached hereto) ordering the return of the property to the 
New England Broadcasting Company and the execution of 
any documents needed to secure the assignment of the 
WLOE license. An appeal was taken from this decision hut 
never perfected , and the time for perfecting an appeal has 
now expired. This decree is now final . 
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On June 22, 1931 the Boston Broadcasting Company was 
adjudged bankrupt by the United States District Court for 
the District of Massachusetts. A sale by the regularly ap¬ 
pointed trustee of the assets of the bankrupt was held on 
August 20,1931, all of the property being purchased by ap¬ 
plicant, William S. Pote (the bill of sale appears in Ap¬ 
pendix C. attached hereto.) Applicant and New England 
Broadcasting Company as shown by the record made at the 
hearing, are financially able to operate the station. Out¬ 
side of the transmitter and equipment and financial 
256 worth of the various stockholders of New England 
Broadcasting Company, Mr. Driscoll, President of 
the Company is prepared to advance as much as $50,000 for 
the operation of WLOE. (R. Ill, 124.) When it is also 
considered that the station is now financially successful, 
there can be no doubt as to applicant’s financial responsi¬ 
bility. 

As shown by the record applicant proposes and stands 
ready to make such improvements in the transmitting equip¬ 
ment of WLOE as to bring it into compliance with the re¬ 
quirements of the Federal Radio Commission. (R. 93.) 

The examiner’s real reason for recommending denial of 
the application, according to his report, was that William 
S. Pote was only a nominal applicant and that the New Eng¬ 
land Broadcasting Company owns, and holds the legal right 
to possession of the WLOE transmitter. It is important, 
therefore, to summarize the state of the record with respect 
to the reasons for filing this application in this manner. 

Prior to January, 1929, when Station WLOE was being 
operated by the New England Broadcasting Company the 
license was issued to and held by William S. Pote for the 
New England Broadcasting Company. In January, 1929, 
the license was transferred to the Boston Broadcasting 
Company under the agreement above referred to, the terms 
of which expressly provided for a reassignment of the 
license to William S. Pote in the event that the Boston 
Broadcasting Company violated any of the conditions of 
the agreement. ! This transfer and the agreement under 
which it was affected was consented to by the Commission 
on January 21, 1929. Pursuant to the terms of said agree¬ 
ment the District Court of the United States for the Dis¬ 
trict of Massachusetts ordered the Trustee in Bankruptcy 
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of the Boston Broadcasting Company, Harry Yj Mitchell, to 
execute and deliver to William S. Pote an application for 
the consent of the Federal Radio Commissioh to the re¬ 
assignment of the license of Station WLOE tp William S. 
Pote. This application was duly executed and delivered to 
William S- Pote by the Trustee in Bankruptcy. (Appl. 
Exh. F.) Under the proposed operating arrangement, Wil¬ 
liam S. Pote will have absolute control over the operation 
of the station, the New England Broadcasting Corn- 
257 pany being merely the operating company thereof. 

In view of these facts it is apparent that William S. 
Pote is the proper and actual applicant and npt merely a 
nominal applicant. 

I 

Exceptions. 

I 

1. The examiner erred in his conclusion that the Boston 
Broadcasting Company was not competent to continue as 
licensee of Station WLOE, whereas the uncontrhdicted evi- 
dence in the case shows that the Boston Broadcasting Com¬ 
pany is now owned by applicant, W. S. Pote, arid that Sta¬ 
tion WLOE is to be operated for and in behalf pi the New 
England Broadcasting Company w T hich company has more 
than adequate financial and technical ability to operate said 
station. 

2. The examiner erred in failing to find that thfe proposed 
arrangement for the operation of Station WLOE was no 
different, but identical with the manner in which the station 
was operated prior to its assignment to the Boston Broad¬ 
casting Company at which time it was owned by the New 
England Broadcasting Company, the license in the name 
of the applicant, William S. Pote, principal stockholder of 
the New England Broadcasting Company. 

3. The examiner erred in setting forth the following in 
his conclusions as a reason why the application Should not 
be granted: 

“The operation of Station WLOE under thej same ar¬ 
rangement and management as that proposed iri this ap¬ 
plication proved unsuccessful from a financial standpoint 
prior to the transfer of the station to the Boston Broad¬ 
casting Company.” 



126 WILLIAM S. POTE (STATION WLOE) VS. 

Whether or not the operation of WLOE was financially un¬ 
successful at some period of time in the past is not relative 
to the issues in this case. 

4. The examiner erred in failing to find that the New Eng¬ 
land Broadcasting Company and William S. Pote were 
financially and in all other respects able and eminently 
qualified to own and operate the proposed station. 

5. The examiner erred in failing to look behind the corpo¬ 

rate entity of the Boston Broadcasting Company 
258-266 and New England Broadcasting Company to de¬ 
termine the actual ownership of these corporations. 

6. The examiner erred in finding on page 5 of his report 
that an appeal from the decision of the Superior Court of 
the commonwealth of Massachusetts decreeing the return 
of the WLOE station property and ordering the execution of 
the necessary papers bring about a reassignment of the 
WLOE license to the New England Broadcasting Company, 
whereas the undisputed fact is that an appeal from this 
decision has never been perfected and that the time for 
perfecting such an appeal has now lapsed and that such 
decree has now become final. 

7. The examiner erred in failing to find that the District 
Court of the United States for the District of Massachusetts 
ordered the Trustee in Bankruptcy of the Boston Broad¬ 
casting Company, Harry J. Mitchell, to execute and deliver 
to William S. Pote an application for the consent of the 
Federal Radio Commission to the assignment of the license 
of Station WLOE to William S. Pote and that said applica¬ 
tion was duly executed by the said Trustee in Bankruptcy 
and delivered to William S. Pote. (Appl. Exh. F.) 

8. The examiner erred in failing to find that a meritorious 
program service was being rendered by station WLOE. 

9. The examiner erred in his conclusion that the grant¬ 
ing of the application would not serve the public interest, 
convenience and/or necessity. 

10. The examiner erred in not finding that the granting 
of the application would serve public interest, convenience 
and/or necessity. 

WILLIAM S. POTE, 

By HOWARD W. VESEY, 

Agent & Attorney-in-fact. 
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267 [Stamp:] Federal Radio Commission. Received 
Dec. 18, 1931. James W. Baldwin,| Secretary, 
by L. L. H. 

[Stamp:] Received Dec. 19, 1931, Legal Division. 
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Federal Radio Commission, Washington^ D. C. 

Docket No. 1302. I 


i 

In re Application of William S. Pote (Station WLOE), 

Chelsea, Massachusetts, for Involuntary Assignment of 

License. 

Motion of Applicant, William S. Pote, for Rereference to 
the Examiner for the Taking of Further Testimony. 

William S. Pote, applicant herein, hereby mo'fes that the 
above entitled cause be again referred to Exaipiner Hyde 
(or to such other examiner as the Commission may desig¬ 
nate) for the purpose of taking further testimony. In sup¬ 
port of said motion applicant states the following: 

1. Applicant has heretofore filed exceptions to examiner’s 
report No. 281 herein, but in so doing expressly reserved his 
right to file the instant motion. Applicant hereby incor¬ 
porates by reference the statement of the case contained in 
said exceptions as if fully set forth herein and respectfully 
refers the Commission to said statement for a more detailed 
account of certain facts which are relevant to thi$ motion. 

2. Applicant is, contemporaneously with the filing of this 
motion, filing a similar motion in Docket No. 1157, (in re ap¬ 
plication of Boston Broadcasting Company) which motion 
applicant hereby incorporates by reference as if here fully 

set forth and respectfully refers the Compission to 
268 the contents thereof for a more detailed account of 
certain facts which are relevant to this motion. 

3. The real party in interest in the above entitled pro¬ 
ceedings is the New England Broadcasting Company. 

4. The relationship between the applicant William S. 
Pote and the New England Broadcasting Company is an or¬ 
dinary operating agreement not in violation of law nor in¬ 
consistent with the provisions of General Order l^o. 95. 

5. If permitted, applicant desires to amend his applica¬ 


tion so as to be in the name of the New Englari 


d Broad- 
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casting Company. The purpose for so doing is to eliminate 
any and all objections to the granting of the application 
presented by General Order No. 95. 

6. Station WLOE is now being operated for and on behalf 
of the Boston Broadcasting Company, by William S. Pote, 
applicant herein, under an agreement whereby the said 
Pote has full control over the operation of the station. 

7. The operation of Station WLOE is, at present, and has 
been since the control and management thereof was taken 
over by William S. Pote, financially successful. 

8. Station WLOE was not operated at a profit by the New 
England Broadcasting Company prior to the assignment to 
the Boston Broadcasting Company for the reason that the 
station did not accept commercial programs at that time. 

9. The programs now being presented by Station WLOE 
are meritorious and in the public interest and a revocation 
of its license would deprive the persons residing within its 

service area of a service not otherwise available. 
269-271 10. A revocation of Station WLOE’s license 

will cause irreparable damage to stockholders 
and to persons holding unexecuted advertising contracts. 
Respectfullv submitted, 

WILLIAM S. POTE, 

By HOWARD W. VESEY, 

Agent and Attorney-in-fact. 

272 i January 5,1932. 

Mr. Howard W. Vesey, 

National Press Building, 

Washington, D. C. 

Re Docket No. 1157, WLOE; Docket No. 1302, Wm. S. Pote. 
Dear Sir: 

The Commission on January 4 denied the motions filed 
by you on behalf of Boston Broadcasting Company (Station 
WLOE) and of William S. Pote requesting the Commission 
to re-refer Docket Cases 1157 and 1302 to the Examiner for 
the taking of further testimony. 

Yours very truly, 

JAMES W. BALDWIN, 

Secretary. 

MBA/edj. , 
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273 6078. 

Federal Radio Commission, Washington, D. C. 

Docket No. 1302. 

i 

In re Application of William S. Pote (Station WLOE), 

Chelsea, Massachusetts, for Involuntary Assignment of 

License. 

j 

Statement of Facts, Grounds for Decision, afid Order of 

the Commission . 

Preliminary Statement and the Issups. 

This proceeding arose upon an application $led by Wil¬ 
liam S. Pote for involuntary assignment of license for Sta¬ 
tion WLOE, Boston, Massachusetts. The application re¬ 
quests consent to the involuntary assignment oi the WLOE 
station license from the Boston Broadcasting Company to 
William S. Pote. The application was heard' before Ex¬ 
aminer Hyde on September 14 and 15, 1931. |The Boston 
Broadcasting Company and one Fred H. Goss Appeared as 
respondents. The Examiner’s report, recomifiending the 
denial of the application, was submitted November 11,1931. 
A motion to re-refer the case to the Examiner tor the tak¬ 
ing of further testimony, which was subsequently filed by 
the applicant, was denied on January 4, 1931. Exceptions 
to the Examiner’s report were duly filed by thje applicant 
and oral argument was requested. 

Station WLOE has been heretofore licensed to operate 
half time on the frequency of 1500 kc. with polwer output 
of 250 watts day and 100 watts night. Howevejr, the Com¬ 
mission this day ordered the denial of an application filed 
by Boston Broadcasting Company for a renewal of that 
station’s license. 

Statement of Facts. 

William S. Pote, the applicant, has been interested in 
the radio business since 1923. On December 17, 1926, he 
has obtained a license for the operation of WRSC, a 50 
watt broadcast station located in Chelsea, Massachusetts. 
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In December, 1927, the call letters of this station were 
changed to WLOE and at about the same time, the New 
England Broadcasting Company was formed as an operat¬ 
ing company for the station. Mr. Pote was issued 550 
shares of approximately 600 shares of stock issued by the 
company in return for certain broadcasting equipment and 
his interest in the station license. The station license was 
continued in the name of William S. Pote under an ar¬ 
rangement with the broadcasting company until January, 
1929, when the management of the station and the physical 
assets thereof were turned over to the Boston Broadcast¬ 
ing Company. The license was assigned to the latter com¬ 
pany with the consent of the Commission. 

The agreement under which the transfer of Station 
WLOE to the Boston Broadcasting Company was effected, 
contains among others, the following provisions: 

(1) The said 1 New England Broadcasting Company 
hereby assigns, sells, transfers and sets over the control 
and possession of the broadcasting transmitters, amplifiers 
and the studio to the Boston Broadcasting Company, and 

the said New England Broadcasting Company and 
274 the said William S. Pote hereby assign, set over 

and transfer all their right, title and interest in and 
to the License WLOE to the Boston Broadcasting Com¬ 
pany, with full power and authority to use and enjoy the 
same. 

(2) The Boston Broadcasting Company hereby agrees 
in consideration of said transfer to pay to the New Eng¬ 
land Broadcasting Company the sum of Fifty Dollars 
($50.00) each and every week in advance during the first 
year following the date of this agreement, and for the fur¬ 
ther period of nineteen (19) years beginning at the end 
of the first year herein set forth, the sum of One Hundred 
Dollars ($100.00) each and every week, unless other ar¬ 
rangements have been entered into in writing. The first 
payment shall be made on the 19th day of January, 1929. 

(3) The Boston Broadcasting Company hereby cove¬ 
nants and agrees to pay all operating expenses of the 
Station WLOE and all salaries in connection with the 
maintenance of said station. It further agrees to maintain 
in proper condition the broadcasting facilities of said sta¬ 
tion during the term of this agreement and upon its legal 
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expiration at the end of twenty (20) years agrees to trans¬ 
fer said transmitters, and/or any new transmitters in¬ 
stalled to care for greater power as hereinafter provided, 
in as good condition as it w’as at the time of the present 
transfer, reasonable wear and tear excepted. The studios 
furnished and fitted up by the Boston Broadcasting Com¬ 
pany shall remain its property in any and all events. 

(4) The New England Broadcasting Company agrees to 
execute and deliver its corporate notes for the sum of Four 
Thousand Two Hundred and Seventy-seven I Dollars and 
Fifty-seven Cents ($4,277.57), payable to Jacjob M. Grod- 
zins, and with the cash proceeds pay in full ijhe indebted¬ 
ness heretofore incurred by the New England Broadcast¬ 
ing Company amounting to Four Thousand Two Hun¬ 
dred and Seventy-seven Dollars and Fifty-Seven Cents 
($4,277.57), in accordance with the list of creditors hereto 
annexed. The New England Broadcasting Company hereby 
certifies that there are no other or further obligations for 
which it is now responsible or which may be claimed against 
it for any purpose whatsoever by anyone j except one 
Thomas F. Driscoll in the amount of Ninety-one Hundred 
Dollars ($9,100.00). 

i 

• •••••• 

(7) This agreement and all the benefits thereunder may 
be terminated by the New England Broadcasting Company, 
if the Boston Broadcasting Company fails and neglects to 
pay any of the sums herein specified when due, and re¬ 
mains in default for more than two (2) weeks in succes¬ 
sion. Upon said non-payment herein provided and de¬ 
clared as such by the New England Broadcasting Com¬ 
pany, the Boston Broadcasting Company will transfer the 
transmitter and execute such assignment of sai^l license by 
whatever name it may then be known, by any papers or 
documents necessary or required by the Federal Badio 
Commission in order to effectuate the transfer. It is 
agreed, however, that any breach of this agreement may be 
waived by the New England Broadcasting Company. 
275 (8) The Boston Broadcasting Company hereby 

covenants and agrees that during the t^rm of this 
agreement it wull not directly or indirectly transfer, assign, 
pledge, hypothecate, alienate, or in any otlier manner 



132 WILLIAM S. POTE (STATION WLOE) VS. 

whatsoever dispose of its right, title and interest in and 
to the license herein assigned; and further covenants and 
agrees at the end of said period of twenty (20) years to 
assign to the New England Broadcasting Company said 
radio license, and to execute any papers, documents or in¬ 
struments required to effect a proper transfer of said 
license with the Federal Radio Commission. This clause 
shall remain in force and effect unless changed or super¬ 
seded by an agreement in writing between the parties 
hereto. 

• •#•••• 

The Boston Broadcasting Company having failed to 
make the payments to the New England Broadcasting 
Company provided for in its contract over a period of 
about a year, a bill in equity was brought by this company 
in the Superior Court of the Commonwealth of Massachu¬ 
setts to obtain the return of the WLOE station property 
and to compel the execution of the necessary papers to 
bring about a reassignment of the station license. The 
decree of the court in this case, which is dated June 12, 
1931, is as follows: 

“Commonwealth of Massachusetts, 

Suffolk, ss: 


Superior Court. 

In Equity. 35169. 

New England Broadcasting Company, Complainant, 

vs. 

Boston Broadcasting Company et als., Respondents. 

Final Decree . 

This case came on to be further heard at this sitting, 
and the parties were heard so far as they cared to be heard; 
and the case was argued by counsel; and thereupon, in con¬ 
sideration thereof, it is ordered, adjudged and decreed 
1. That the title to and the right to possession of the 
radio broadcasting transmitter now operated by the Re- 
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spondent Boston Broadcasting Company undei[ a License 
of the Federal Radio Commission of the United States of 
America, are vested in the Complainant, the New England 
Broadcasting Company. 

276 2. That the Complainant is, under the provisions 

of the contract between the Complainant and the 
Respondent corporation, now entitled to a re-assignment, 
subject only to the approval of the Federal Radio Com¬ 
mission of the United States of America, of the radio 
broadcasting License known as WLOE. 

3. That the Respondent Boston Broadcasting Company, 
by its officers, agents or servants, deliver to the Complain¬ 
ant immediate and full possession of the radio broadcast¬ 
ing transmitter and appurtenant apparatus now) held by it 
under the contract between said Respondent an<J the Com¬ 
plainant. 

4. That the Respondent, Boston Broadcasting Company, 
by its agents, officers or servants, execute and deliver to 
the Complainant any documents needed to secure the 
assignment of the Federal Radio License known as 
WLOE to the Complainant. 

5. That this Bill be dismissed as against the Respondent 
Grodzins, without costs. 

6. That the Complainant be awarded nominal costs in 
the sum of $1.00. 

By the Court (F. T. Hammond). 

JAMES F. McDERMQTT, 

Clerk . 

Entered June 12, 1931. 

Copy. Attest: 

[seal.] CHARLES J. HApftT, 

Asst.\ Clerk.” 

Although an appeal on this decision was pending at the 
time of hearing, it appears that said appeal w^s not per¬ 
fected and the decree is now final. 

On June 22, 1931, the Boston Broadcasting Company 
was adjudged bankrupt by the District Court of ihe United 
States, District of Massachusetts, as a result of proceed¬ 
ings instituted by Fred H. Goss and others. At a sale of 
the assets of the bankrupt held by the regularly [appointed 
trustee, certain property was purchased by the applicant 
for a consideration of $1,000. The bill of sale describes the 
property and rights it purports to convey, as follows: 
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“All the trustee’s right, title and interest in and to office 
equipment and furniture located in Boston, Mass, and 
Chelsea, Mass., i all stock and equipment there in connec¬ 
tion with the operation of Station WLOE by the Boston 
Broadcasting Company; all stationery, shelving, wire, 
smoking stands, electrical equipment, books, files, micro¬ 
phones, fans, phonograph records, accounts receivable, un¬ 
fulfilled contracts, good will, charter, together with the 
bankrupt corporation’s right to broadcast and all other 
assets of the bankrupt corporation wherever situated, to¬ 
gether with all rights and powers of said bankrupt corpo¬ 
ration to conduct, operate and maintain a broadcasting 
business and the right to broadcast.” 

277 The sale was duly confirmed by the referee in 
bankruptcy. 

If this application is granted, the applicant will again 
hold the WLOE station license for the New* England Broad¬ 
casting Company. As manager of the station by reason of 
a vote of the directors of the New England Company, the 
applicant is to have complete charge of the transmitter and 
of station programs. 

The assets of the New England Broadcasting Company 
are valued at approximately $26,000. The applicant holds 
five-sixths of the capital stock. Chief among the assets of 
the company is the transmitter and broadcasting equipment 
of Station WLOE and certain other broadcasting equip¬ 
ment formerly used in a station known as WMES. A suit 
against the company on the note for $4,200 given to cover 
outstanding debts which Mr. Grodzins undertook to pay at 
the time of the transfer of WLOE to the Boston Broadcast¬ 
ing Company is pending subject to a defense interposed 
by the company. 

It appears that steps were taken by the Attorney General 
of the State of Massachusetts to enjoin the New England 
Broadcasting Company from doing business on account of 
its failure to pay corporate taxes for the year 1929 but that 
these taxes were recently paid and that the company is now 
eligible to do business. 

The applicant, William S. Pote, holds certain real estate 
worth about $2,000 and a relatively small amount of per¬ 
sonal property in addition to his stock in the New England 
Broadcasting Company. It appears, however, that a finan- 
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cial backer, Mr. Thomas F. Driscoll, is prepared to advance 
as much as $10,000 for his personal account iii this under¬ 
taking. The same backer is willing, and as the evidence in¬ 
dicates, able, to advance as much as $50,000 for the opera¬ 
tion of Station WLOE through the New England Broad¬ 
casting Company. Mr. Driscoll had invested $^,100 in Sta¬ 
tion WLOE, which has never been repaid, before the trans¬ 
fer of the station to the Boston Broadcasting Company. 
The applicant’s stock in the New England Broadcasting 
Company was pledged to secure advances made! to the com¬ 
pany by Driscoll until about a month ago wheh it was re¬ 
turned to him, the loans, however, remaining unpaid. 

The evidence shows that a number of executions on judg¬ 
ment debts have been issued against the applicant over the 
period from April, 1927 to September, 1931. The accounts 
on which they were obtained, it appears, have all been 
settled, two of them during the week prior to the hearing 
on this application. 

Station WLOE is now being operated by the applicant 
pursuant to an arrangement with J. M. Grodzins, President 
of the Boston Broadcasting Company, by whiclf the appli¬ 
cant and the New England Broadcasting Company allow 
the Boston Broadcasting Company the use of the WLOE 
station equipment with the applicant in charge hs an agent 
for the bankrupt company. Some improvement^ have been 
made in the station equipment, particularly with respect to 
the speech input equipment and power supply. From an 
engineering standpoint, the plant is capable of operation 
substantially in accordance with the terms of licenses here¬ 
tofore issued to the Boston Broadcasting Company. 

In the event this application is granted, steps will be 
taken to place all of the WLOE equipment and apparatus in 
first class shape. The services of the applicants brother, 
who is an experienced engineer in radio matters} are avail¬ 
able for this work. 

278 Certain new features have been added io the pro¬ 
gram service of WLOE since Mr. Pote topk over the 
active management of the station. These include a series 
of lectures on naturalization, a public safety j campaign 
offered in cooperation with the Police Department. The 
facilities of the station are being used by the Cnamber of 
Commerce for discussions involving an automobile insur¬ 
ance rate question which is a matter of considerable public 
attention at the present time. 
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Boston and vicinity now receives broadcasting service 
from the following stations located in and near that city, in 
addition to Station WLOE: 

Station. Location. 

WBZA Boston, Massachusetts.... 

WBZ 
WEEI 

WNAC-WBIS 
WHDH 

! 

WLEY Lexington, Massachusetts 

WBSO Needham, Massachusetts.. 

The Exceptions. 

The exceptions to the Examiner’s report present no sub¬ 
stantial questions not necessarily involved in the considera¬ 
tion of all facts developed in this record. 

Grounds for Decision. 

On the record in this case, the Commission is of the 
opinion and so finds: 

1. Boston and vicinity now receive good broadcasting 

service from seven radio station- now located in and near 

that citv other than Station WLOE and there is not a suffi- 
* 

cient showing made of the need for the service now rendered 
or to be rendered by this applicant. It does not appear that 
the proposed service would be materially different from 
that now received in that area. 

2. Although the applicant is the principal stockholder of 
the New England Broadcasting Company, it appears that 
the legal possession of the transmitting equipment of Sta¬ 
tion WLOE is in the company and not applicant, and that 
said applicant would operate WLOE only as an agent of the 
corporation were this application to be granted. 

3. Although the New England Broadcasting Company 
possesses various financial assets, it does not appear that 
the applicant’s financial ability is such as would insure the 
proper maintenance and operation of Station WLOE. 

4. Public interest, convenience and/or necessity would 
not be served by the granting of this application. 


Power. 

1 kilowatt. 

25 

1 

1 

1 “ 

(250 watts, L. S. 
1100 watts. 

500 watts. 
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279 Order. 

On consideration of the evidence in the case, the Exam¬ 
iner’s report, and the exceptions thereto, it i^ accordingly 
ordered: 

(1) That the request of William S. Pote for oral argu¬ 
ment be, and the same is, hereby denied; 

(2) That the exceptions to the Examiner’^ report filed 
by William S. Pote be, and the same are, hereby overruled; 
and, 

(3) That the application of William S. Pote for consent 
to involuntary assignment of station license be, and the 
same is hereby denied. 

Filed January 18, 1932. 

280 In the Court of Appeals of the District of Columbia. 

No. 5605. 

William S. Pote (Station WLOE), Appellant, 

v. 

Federal Radio Commission. j 

Certificate of James W. Baldwin , Secretary of \ the Federal 

Radio Commission. 

I, James W. Baldwin, Secretary of the Federal Radio 
Commission, do hereby certify that the attached are origi¬ 
nals or true and correct copies of all papers and evidence 
presented to the Federal Radio Commission upon the 
matter involved in the above entitled cause, and also at¬ 
tached hereto is a true and correct copy of thb Statement 
of Facts, Grounds for Decision, and Order of tjhe Commis¬ 
sion in the matter of the application of William S. Pote for 
involuntary assignment of license of Station WpLOE. 

Witness my hand and the seal of the Federal jRadio Com¬ 
mission this 18th day of February, 1932. 

[Seal U. S. Federal Radio Commission.] 

JAMES W. BALDWIN, 

10—5605a 


Secretary. 
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281 In the Court of Appeals of the District of Columbia. 

No. 5605. 

William S. Pote (Station WLOE), Appellant, 


v. 

Federal Radio Commission. 

Joint Designation of Record for Printing by William S. 
Pote (Station WLOE), Appellant, and Federal Radio 
Commission. 

Now come William S. Pote (Station WLOE), Appellant, 
and the Federal Radio Commission, in the above entitled 
cause, and designate the parts of the record which they 
desire to have included in the transcript, said parts being 
considered sufficient for the determination of the questions 
raised on appeal, namely: 

Pages 1 to 5 inclusive. 

Page 6 not marked for omission. 

Page 7. 

Pages 8 to 14 inclusive. 

Pages 30 and 31. 

Pages 35 and 36. 

Pages 37 and 38. 

Pages 42 to 94, inclusive. 

Pages 99 to 176, inclusive. 

Pages 187 and 188. 

Pages 193 and 194. 

Page 196. 

Page 203. 

Page 210. 

Page 213. 

Page 214. 

Page 235. 

Page 245. 

Pages 246 to 252, inclusive. 

Pages 253 to 258, inclusive. 

Pages 267 to 269, inclusive. 

Page 272. 

Page- 273 to 279, inclusive. 
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Page 280. 

This designation. 

March 9, 1932. 

WILLIAM S. POTE (Station WLOE), 

Appellant, 

By LOUIS G. CALDWELL, 

His Attorney. 

282 FEDERAL RADIO COMMISSION, 

By GEORGE B. PORTER, j 

GEORGE B. PORTER, | 

Acting General Counsel. 

D. M. PATRICK, 

D. M. PATRICK, 

Assistant General Counsel. 
FANNEY NEYMAN, 

FANNEY NEYMAN, 

Assistant Counsel. 

283 [Endorsed:] No. 5605. In the Cohrt of Appeals 
of the District of Columbia. William S. Pote (Sta¬ 
tion WLOE), appellant, v. Federal Radio Commission. 
Joint Designation of Record for Printing b|y William S. 
Pote (Station WLOE), appellant, and Federal Radio Com¬ 
mission. Federal Radio Commission. George B. Porter, 
Acting General Counsel. Court of Appeals, District of 
Columbia. Filed Mar. 9,1932. Henry W. Hodges, Clerk. 

I 

Endorsed on cover: Federal Radio Commission. No. 
5605. William S. Pote (Station WLOE), appellant, vs. 
Federal Radio Commission. Court of Appeals, District of 
Columbia. Filed Feb. 8,1932. Henry W. Hodges, Clerk. 
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Court of gppeate, B (strict of Columbia 


No. 5605. 


William S. Pote (Station WLOE), Appellant , 

vs. j 

Federal Radio Commission. 


BRIEF IN BEHALF OF APPELLANT,! 
WILLIAM S. POTE. 


PROCEEDINGS. 

i 

This proceeding is an appeal from a decision of the 
Federal Radio Commission rendered January 18^ 1932, 
denying the application of William S. Pote for invol¬ 
untary assignment of license of Station WLOE^ The 
Notice of Appeal was filed on February 8, 1932, under 
the provisions of Section 16 of the Radio Act of 1927, 
as amended. 

i 

Another appeal involving the facilities of Station 
WLOE and arising from a contemporary decision of 
the Commission was filed by the Boston Broadcasting 
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Company on January 25, 1932 (Appeal Docket, No. 
5598). It will be referred to from time to time in con¬ 
nection with the instant case. 

The application which ultimately gave rise to the 
Commission’s decision, herein complained of, was re¬ 
ceived at the Radio Division, Department of Com¬ 
merce, on March 12,1931 (R. 13) and after being desig¬ 
nated for hearing by the Commission (R. 14) was heard 
before an examiner on September 14 and 15, 1931. 
Prior to the hearing appellant requested permission to 
amend the form of his application from “involuntary” 
to “voluntary” assignment of license (R. 17) but ap¬ 
parently the matter was never ruled on by the exam¬ 
iner nor considered bv the Commission. The exam- 

% 

iner’s report, recommending denial of the application, 
was submitted to the Commission November 11, 1931 
(R. 113) and a motion was thereafter made by appel¬ 
lant to re-refer the case to the examiner for the taking 
of further testimony (R. 127). This motion was denied 
contemporaneously with a similar motion filed by the 
Boston Brohdeasting Company, appellant in No. 559S 
(R. 128). Appellant also requested oral argument be¬ 
fore the Commission en banc but the Commission 
rendered its decision denying the application without 
acting upon the request. 

The continued operation of Station 1VLOE has been 
authorized by an order of this Court made upon ap¬ 
plication of the Boston Broadcasting Company in Ap¬ 
peal No. 5598. 


3 


STATEMENT OF FACTS. 

A 

Appellant’s Affiliation With, and Control of, Station 

WLOE. 

i 

William S. Pote, appellant herein, was the Original 
licensee of Station WLOE. In 1927 he organized the 
Xew England Broadcasting Company to operate the 
station. The station license was retained in his name 
until January, 1929, when an agreement was jnade to 
transfer the license as well as the physical assets of 
the station to the Boston Broadcasting Company. 
Thereafter, an application for assignment of' license 
was filed with the Radio Commission, incorporating a 
copy of the agreement by which appellant became en¬ 
titled to reassignment of the WLOE license upon the 
happening of certain contingencies. Among the latter 
was the failure to make specified payments to the as¬ 
signor as provided in the agreement. These facts were 
fully disclosed to the Commission and after considera¬ 
tion thereof, it approved the transfer (R. 130). 

In December, 1929, the Boston Broadcasting Com¬ 
pany notified appellant of its inability to comply with 
the terms of the agreement because of unfavorable 
business conditions. A bill in equity was thereafter 
filed in the Massachusetts Superior Court to repossess 
the WLOE station property and to bring abopt a re¬ 
assignment of the station license to appellant (R. 132). 
On June 12, 1932, the Court entered its decree, holding 

“1. That the title to and the right to possession 
of the radio broadcasting transmitter now oper¬ 
ated by the Respondent Boston Broadcasting Com¬ 
pany under a license of the Federal Radio Com¬ 
mission of the United States of America, are 
vested in the Complainant, the New England 
Broadcasting Company. 
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“2. That the Complainant is, under the provi¬ 
sions of the contract between the Complainant and 
the Respondent corporation, now entitled to a re¬ 
assignment, subject only to the approval of the 
Federal Radio Commission of the United States 
of America, of the radio broadcasting License 
known as W. L. 0. E. 

“3. That the Respondent Boston Broadcasting 
Company, by its officers, agents or servants, de¬ 
liver to the Complainant immediate and full pos¬ 
session of tlie radio broadcasting transmitter and 
appurtenant apparatus now held by it under the 
contract between said Respondent and the Com¬ 
plainant. 

4 ‘4. That the Respondent, Boston Broadcasting 
Company, by its agents, officers or servants, exe¬ 
cute and deliver to the Complainant any docu¬ 
ments needed to secure the assignment of the Fed¬ 
eral Radio License known as W. L. 0. E. to the 
Complainant.” (R. 102.) 

The decree was final at the time of hearing (R. 133) 
and appellant thereby became entitled to all rights in 
the WLOE license. A bankruptcy proceeding was 
then instituted by Fred H. Goss, a stockholder and 
creditor of the Boston Broadcasting Company and 
upon adjudication of the matter, appellant purchased 
the various assets of said Company described in the 
bill of sale as follows: 

44 All the trustee’s right, title and interest in and 
to office equipment and furniture located in Boston, 
Mass, and Chelsea, Mass., all stock and equipment 
there in connection with the operation of Station 
WLOE by the Boston Broadcasting Company; all 
stationery, shelving, wire, smoking stands, elec¬ 
trical equipment, books, files, microphones, fans, 
phonograph records, accounts receivable, unful¬ 
filled contracts, good will, charter, together with 
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the bankrupt corporation’s right to broadcast and 
all other assets of the bankrupt corporation 
wherever situated, together with all rights and 
powers of said bankrupt corporation to conduct, 
operate and maintain a broadcasting business and 
the right to broadcast.” (R. 134.) 

| 

Appellant thereupon took possession of all th^ tangible 
assets of WLOE. 

In order that service to the public might be continued 
without interruption, while the application fol' assign¬ 
ment of license was pending before the Commission, 
appellant arranged to operate the station as agent for 
the Boston Broadcasting Company (R. 107). The sta¬ 
tion is now being operated pursuant to this arrange¬ 
ment (R. 135). 

B. I 

Appellant’s Qualifications With Respect to finances, 
Equipment and Program Service. 

A review of the facts concerning the operation of 
Station WLOE will be found in the brief of the Boston 
Broadcasting Company filed in No. 5598. It ijS unnec¬ 
essary to repeat them here except for a few additional 
items touching upon appellant’s qualification^ as dis¬ 
closed by the record and the Commission’s Statement 
of Facts. 

Finances. 

The Commission’s Statement of Facts shows the fol¬ 
lowing : 

° i 

The New England Broadcasting Company; is con¬ 
trolled by appellant who holds approximately five- 
sixths of its capital stock (R. 134). The assets of the 
New England Company are valued at approximately 
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$26,000 (R. 134). Appellant owns certain real estate 
worth about $2,000 as well as personal property and 
the aforementioned stock in the New England Com¬ 
pany (R. 134). A financial backer, Mr. Thomas F. 
Driscoll, is prepared to advance as much as $10,000 for 
appellant’s personal account and “is willing and, as 
the evidence indicates, able, to advance as much as 
$50,000 for the operation of Station WLOE through 
the New England Broadcasting Company.” (R. 135.) 

Technical Ability. 

Appellant is now operating Station WLOE pursuant 
to an agreement with the Boston Broadcasting Com¬ 
pany and the record shows that he is well qualified tech¬ 
nically to do so. A competent radio engineer has been 
regularly employed to maintain the transmitting ap¬ 
paratus in first-class condition (R. 73-81). 

The Commission’s Statement of Facts further 
states: 


“Some improvements have been made in the 
station equipment, particularly with respect to the 
speech input equipment and power supply. From 
an engineering standpoint, the plant is capable of 
operation substantially in accordance with the 
terms of licenses heretofore issued to the Boston 
Broadcasting Company.” 

Programs . 

The details of the WLOE program service are more 
particularly discussed in the brief of the Boston Broad¬ 
casting Company in Appeal No. 559S. In order to 
avoid repetition the Court is referred to that brief 
and to the record for undisputed evidence that the pro- 
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grams of the station are meritorious in serving the 
local needs of the community. In addition, the Com¬ 
mission’s Statement of Facts points out the fojlowing: 

I 

“ Certain new features have been adde$ to the 
program service of WLOE since Mr. P<|te took 
over the active management of the station. These 
include a series of lectures on naturalization, a 
public safety campaign offered in cooperation with 
the Police Department. The facilities of the sta¬ 
tion are being used by the Chamber of Coimmerce 
for discussions involving an automobile insurance 
rate question which is a matter of considerable 
public attention at the present time. ’ ’ 


Could there be any clearer showing that appellant is 
well qualified to render a program service which will 
meet the test of public interest, convenience £nd ne¬ 
cessity f 


THE COMMISSION’S MOTION TO DISMISS. 

The Commission filed a motion to dismiss the [instant 
appeal on February 9, 1932. The motion was opposed 
on behalf of appellant and the Court postponed consid¬ 
eration thereof until hearing on the merits. 

i 

1. An Application for Consent to Assignment of License 
is an Application for Modification of License 
Within the Meaning of Section 16 of the Radio 
Act, as Amended. 


Appellant’s application was on a form prescribed 
by the Commission entitled an ‘ ‘ Application ffir con¬ 
sent to Involuntary Assignment of Radio Staton Li¬ 
cense.” Actually the request was for modification of 
the outstanding WLOE license by substituting the 
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name of appellant as licensee. When the Commission 
consents to an assignment it merely modifies the exist¬ 
ing license to show a change of ownership. The old 
license remains in effect except as modified by inser¬ 
tion of the name of the new licensee. 

It is clear from the context of the Radio Act of 1927 
that Congress intended all applications for assignment 
of station license to be included within the same cate¬ 
gory as applications for modification of station license, 
and considered them merely one form of such modi¬ 
fication. If the Commission is correct in its conten¬ 
tion that the amended Section 16 does not cover ap¬ 
plications for assignment under Section 12 then the 
same interpretation might be applied to other sections 
of the Act, leading to absurd and harsh results not 
contemplated by Congress. Thus Section 11 is the 
only provision in the Act which requires the Commis¬ 
sion to hold hearings on applications but it entirely 
omits mention of applications for assignment of sta¬ 
tion license. Unless such applications be classed as 
applications for modification, then Congress has not 
required the Commission to hold hearings on some of 
the most important matters in which it has to render 
decisions and the Commission could assume arbitrary 
power to grant or deny such applications without hear¬ 
ing. That this construction is untenable is shown by 
the fact that the Commission actuallv holds hearings 
on applications for assignment of station license ac¬ 
cording to the same procedure it follows on other ap¬ 
plications. The Commission itself now construes Sec¬ 
tion 11 as applying to applications for assignment of 
station license, just as though they were applications 
for modification. The same construction must be ap¬ 
plied to Section 16; otherwise, applicants before the 
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Commission will be deprived of judicial review of the 
action taken in a large and important group of cases. 

2. The Commission's Decision on AppellantAppli¬ 
cation was Appealable. 

The contention sought to be made by appellee has 
previously been made to this court in several recent 
cases, namely, Durham Life Insurance Company (Sta¬ 
tion WPTF) v. Federal Radio Commission (60 App. 
D. C. 375), and Pacific Development Radio Company 
(Station KECA) v. Federal Radio Commission (60 
App. D. C. 378), both decided December 21, 1931. In 
each of the aforementioned cases the Conimission 
made a similar motion to dismiss the appeal upon 
the ground that the application for increased power 
was for a “construction permit" and that upder the 
Radio Act of 1927, as amended July 1, 1930, no appeal 
could be taken from an order denying such an ap¬ 
plication. The Court overruled the Commissidn’s con¬ 
tentions and denied its several motions by looking to 
the substance and not to the form of the application. 
The instant case falls within the rule there expressed, 
requiring that an application for a change of! station 
ownership be construed to be an application for modi¬ 
fication of license. We submit, therefore, that tjie Com¬ 
mission’s decision in the instant case w r as appealable 
and that the Motion to Dismiss be denied. 
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ARGUMENT. 

I. 

The Commission’s Grounds for Decision Cannot Sup¬ 
port the Order Made. 

The Commission rested its decision on four grounds. 
These will be separately discussed from the following 
points of view: 

A. The Commission’s decision, in so far as it was 
based on grounds with respect to which no issue 
was raised, no evidence was heard, and no notice 
or opportunity for hearing was afforded, is illegal 
and void. 

The Commission’s first ground for decision states 
that 


“Boston and vicinity now receive good broad¬ 
casting service from seven radio stations now lo¬ 
cated in and near that citv other than Station 
WLOE and there is not a sufficient showing made 
of the need for the service now rendered or to be 
rendered by this applicant. It does not appear 
that the proposed service would be materially dif¬ 
ferent from that now received in that area.” 

This phraseology is almost an exact paraphrase of 
the finding made in the Boston Broadcasting Case (No. 
5598). There, as here, the record contained no evi¬ 
dence whatsoever to support such a finding. It is more 
than a coincidence that the Commission has seen fit to 
determine two cases on the basis of similar findings 
unsupported by any evidence. It points to a consistent 
course of irregular and illegal action. 
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Neither* in the notice of hearing, nor at thp hearing 
was any question raised by the Commission ^s to the 
service appellant proposed to render. Upoji an ap¬ 
plication for assignment of license it was assumed that 
he would continue the operation of WLOE as a typical 
local station. In fact testimony was introduced to 
show that additional features have been and would 
continue to be presented under the managejment of 
appellant (R. 36-37). The Commission specifically rec¬ 
ognized this in its Statement of Facts (R. 135 J. 

Not a word of testimony appears in the record which 
would indicate that there is no need for the WLOE 
service or that it is a duplication of the service of 
other stations. The Commission’s finding is appar¬ 
ently based solely on a recital in its Statement pf Facts 
showing a list of stations in the Boston area. [No such 
list of stations is included anywhere in the record, nor 
is there any evidence of the type of service they 
render. A finding without evidence is beypnd the 
power of the Commission ( Interstate Commerbe Com¬ 
mission v. Louisville <£ Nashville R. R., 227 U. Jf>. 88). 

This Court has already held that the Radio Commis¬ 
sion may not base its findings upon evidence undis¬ 
closed to the applicant or deny him a full opportunity 
to be heard on the issues. In Saltzman et al. v. Strom- 
herg-Carlson Telephone Manufacturing C (imp any, 
1931, 60 App. D. C. 31, Mr. Chief Justice Martin, speak¬ 
ing for the Court, said: 

I 

“* * * at such a hearing the Commission’s 

ex parte findings and conclusions, formulated in 
the absence of the applicant and based uy^on evi¬ 
dence undisclosed to him, are not sufficient to make 
out a prima facie case which must prevail unless 
the applicant show cause to the contrary. The 


i 

i 
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provision for a hearing implies that the applicant 
is entitled to an opportunity to hear all the evi¬ 
dence, and examine or cross-examine the witnesses 
as in other cases. Any other procedure would 
impose upon the applicant the burden of refuting 
a case resting upon evidence and considerations 
of which he could have no knowledge.’’ 

See also Journal Co. v. Federal Radio Commission, 
1931, 60 App. D. C. 92. 

The Commission, in making its finding with respect 
to service from other stations in the Boston area, must 
have made use of data unrevealed to appellant at the 
hearing. Since such data, improperly considered as 
evidence, played an important part in the conclusions 
reached bv the Commission, its decision and the order 
based thereon is void (United States v. Abilene <£ S. 
Ry. Co., 265 U. S. 274). 

B. The Commission’s decision, in so far as it was based 
on an erroneous construction of law, is void. 

The Commission’s second ground for decision states 
that 


“Although the applicant is the principal stock¬ 
holder of the New England Broadcasting Com¬ 
pany, it appears that the legal possession of the 
transmitting equipment of Station WLOE is in 
the company and not applicant, and that said ap¬ 
plicant would operate WLOE only as an agent of 
the corporation were this application to be 
granted.” 

After the examiner’s report had been submitted and 
appellant observed the foregoing objection to the form 
of his application, he requested leave to amend it so as 
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to be in the name of the New England Broadcasting 
Company. The purpose of this was to eliminate any 
objection that the Commission might have to the form 
used (R. 127-128). The Commission denied tlie request 
and then set up the failure to so amend as ground for 
refusing to grant the application. 

However, even if true, the Commission’s finding is 
not a valid reason for taking punitive action and deny¬ 
ing appellant’s application. The relationship between 
appellant and the New England Broadcasting Com¬ 
pany has been known to the Commission ever since the 
first application for assignment of license w’ai granted 
in January, 1929. It is a relationship by which appel¬ 
lant has operated Station WLOE as agent for the New 
England Broadcasting Company and it has been ac¬ 
cepted as being in compliance with the provisions of 
the Radio Act and the Commission’s regulations. 
There is no provision in the Radio Act requiring a 
licensee, or an applicant for a license, to be tjie actual 
owner of transmitting equipment. It is sufficient if the 
right to use such equipment is authorized bv| lease or 
other form of agreement. If, as the Commission finds, 
the WLOE transmitter is the property of the >tew Eng¬ 
land Broadcasting Company, no objection can be made 
to its use by appellant pursuant to authority from the 
legal owner. 

The error of the Commission’s position is; further 
evidenced by the fact that appellant owns 550 shares 
out of 600 shares issued by the New England Broad¬ 
casting Company (R. 21). Appellant, thereby, could 
exercise practical control of the assets and policies of 
the corporation by virtue of his stock contrpl. The 
Commission recognized these facts (R. 134) and yet 
failed to consider their proper legal significance When 
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it is desirable for reaching substantial justice, the 
Courts will look behind the corporate entity ( Bank of 
United States v. Deveaux, 5 Crunch 61; U?iited States 
v . Milwaukee Transit Company , 142 Fed. 247; Farmers 
Loan and Trust Co. v. Pierson , 222 X. Y. Supp. 532). 
In the instant case this should have been done. Since 
the Commission’s finding was the result of an errone¬ 
ous construction of law, its decision based thereon was 
likewise erroneous, and should be reversed. 

C. The Commission’s finding with respect to appel¬ 
lant’s financial resources was contrary to the un¬ 
disputed evidence as shown by its own Statement 
of Facts and was arbitrary and capricious. 

The Commission’s third ground for decision states 
that 

“Although the New England Broadcasting Com¬ 
pany possesses various financial assets, it does not 
appear that the applicant’s financial ability is such 
as would insure the proper maintenance and op¬ 
eration of Station AYLOE.” 

The foregoing finding is inconsistent with the Com¬ 
mission’s own Statement of Facts and is contrary 
to the evidence submitted. In the first place, it fails 
to consider that appellant holds five-sixths of the New 
England Company’s stock (R. 134) which is more than 
sufficient to give him control of its operating assets. 
In the second place, it does not consider the $50,000 
which would be made available bv Mr. Driscoll and 
with respect to which the Commission had previously 
stated 

“ * * * Mr. Thomas Driscoll is prepared to 
advance as much as $10,000 for his (appellant’s) 
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personal account in this undertaking. tThe same 
backer is willing and, as the evidence indicates, 
able, to advance as much as $50,000 for tjhe opera¬ 
tion of Station WLOE through the New England 
Broadcasting Company.” 

I 

I 

It has never been contended that $50,000 is not suf¬ 
ficient to insure the proper operation and maintenance 
of a broadcasting station such as WLOE. Where then 
is the lack of financial resources ? 

Section 16(d) of the Radio Act of 1927, as (amended 
(46 Stat. 844), provides in part: 

I 

I 

“That the review bv the court shall b^ limited 
to questions of law and that findings of fact by the 
commission, if supported by substantial Evidence, 
shall be conclusive unless it shall clearly appear 
that the findings of the commission are Arbitrary 
or capricious.” 

Findings of fact to which presumptions of correct¬ 
ness attach are specific findings, relating to 
facts. The mere statement of conclusions is 
titled to the benefit of the presumption (Muskogee Gas 
& Electric Co. v. State, 81 Okla. 176). In the jliglit of 
the undisputed facts with respect to the financial sup¬ 
port and resources available to WLOE, the finding as 
made by the Commission is arbitrary and capricious 
and is not conclusive upon this Court. 

| 

D. The Commission’s general finding applying the 
statutory standard is a conclusion of law review- 
able in its entirety by this court. 

The Commission’s fourth ground for decision is a 
general finding to the effect that 


jiltimate 
not en- 
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4 ‘Public interest, convenience and/or necessity 
would not be served by the granting of this appli¬ 
cation.” 

This is not a finding of fact; it is a conclusion of 
law to which no presumption of correctness attaches 
and the meaning of which must ultimately be deter¬ 
mined by the Court in view of the specific facts found 
(Federal Trade Commission v. Gratz, 253 U. S. 421, 
427). 

n. 

APPELLANT HAS A RIGHT TO ASSIGNMENT OF 

THE WLOE LICENSE. 

The rights' of an applicant for assignment of station 
license are identical with those of an applicant for 
renewal license. The application for assignment 
merely calls for a transfer of the rights of the assignor, 
to the assignee, i. e. y a continuation of the privileges 
enjoyed by the licensee. It differs from an applica¬ 
tion requesting new or additional facilities in that it 
is made on behalf of an existing station. A renewal 
license of an existing station can only be refused after 
hearing on definitely enumerated charges. An appli¬ 
cation for a construction permit for a new station can 
be denied for failure to meet only the general standard 
of public interest, convenience and necessity. From 
this point of view the Commission’s consent to an as¬ 
signment cannot be refused for any lesser reasons 
than it could refuse a renewal license. 

A licensee’s right is not limited to a single renewal 
of station license for a three months or six months 
period but includes a continuing right to apply there¬ 
after at proper times for successive renewals thereof 
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(Technical Radio Laboratory v. Federal Radio Com¬ 
mission, 1929, 59 App. D. C. 125). In view of this con¬ 
tinuing right to renewal of license , it follow^ that the 
WLOE station license is a franchise constituting a 
property right within the protection of the Fifth 
Amendment to the Constitution ( Frost v. Corporation 
Commission , 278 U. S. 515, 519, 520). Appellant has 
succeeded to these rights and can be deprive^! thereof 
only by a final determination after due notice 4ud hear¬ 
ing upon issues clearly defined that further operation 
of the station will not meet the statutory stahdard of 
public interest, convenience and necessity ( Courier- 
Journal Co. et al. v. Federal Radio C ommission, 1931, 
30 App. D. C. 33). 

Under his agreement with the Boston Broadcasting 
Company, appellant became entitled to assignment of 
the WLOE license upon the happening of certain con¬ 
tingencies. Such a contingency occurred when the 
Boston Company defaulted in its payments. Since the 
agreement originally had been filed with, and approved 
by, the Commission, its legal effect should h^ve been 
recognized by the Commission. The failure to take 
into account “facts and circumstances that pught to 
have been included ” is ground for reversal j Illinois 
Central R . R. Co. v. Interstate Commerce Commission, 
206 U. S. 441). 

I 

I 
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m. 

A PROPER INTERPRETATION OF SECTION 12 
OF THE RADIO ACT AS APPLIED BY THE 
COMMISSION IN SIMILAR CASES RE¬ 
QUIRED THAT APPELLANT’S APPLICATION 
BE GRANTED. 

Section 12 of the Radio Act of 1927, provides in part: 

“The station license required hereby, the fre¬ 
quencies or wave length or lengths authorized to 
be used by the licensee, and the rights therein 
granted shall not be transferred, assigned, or in 
any manner, either voluntarily or involuntarily , 
disposed of to any person, firm, company, or cor¬ 
poration without the consent in writing of the 
licensing authority.” (italics ours) 

By this provision Congress intended to place restric¬ 
tions upon the barter and sale of licenses as well as 
to prevent “the acquisition of many stations by a few 
or by a single interest” (67 Cong. Rec. 5479). It was 
not intended to prevent the transfer of a license where 
these elements were not involved. In particular, by 
the use of the word “involuntarily” Congress must 
have intended a measure of recognition for those cases 
where the rights of stockholders and creditors would 
be wiped out by a refusal to permit the license transfer. 
The Commission’s consent in such cases must be 
gauged by the effect upon the public which includes 
stockholders and creditors of the licensee. The invest¬ 
ment of these members of the public is entitled to pro¬ 
tection and does not warrant arbitrarv destruction bv 
administrative fiat. The Commission neglected to take 
this factor into consideration in arriving at its deci¬ 
sion in this case. 
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An examination of the Commission’s decisions ren¬ 
dered from April, 1929 to August, 1932, discloses that 
there were fifteen applications for involuntary assign¬ 
ment of license and in only a single case besides the 
present one has the Commission refused to give its 
consent. In that case, moreover, the application was 
denied by default because the applicant failed to ap¬ 
pear at the hearing (See Appendix A for list of Com¬ 
mission’s Decisions). The majority of the transfers 
were to receivers for bankrupt licensees. In other 
words, the Commission has applied a different stand¬ 
ard of public interest, convenience and necessity to 
appellant than to other applicants for similar privi¬ 
leges. By so doing, it has passed beyond th^ bounds 
permitted by the United States constitution in Its guar¬ 
antee of due process (Yick Wo v. Hopkins, 118 U. S. 
356, 373; South <£ N. A. R. Co. v. Railroad Commission, 

171 Fed. (C. C. A.) 225, 231). 

' 

CONCLUSION. 

i 

I 

This appeal is one of first impression. It involves 
considerations which are of substantial importance to 
all those having dealings with the Federal Radio Com¬ 
mission. It raises questions with which licensees of 
broadcasting stations are daily being confronted in 
these times of economic difficulty. A large investment 
is placed in jeopardy; the rights of shareholders are 
ignored; the residents of a populous area are arbitra¬ 
rily deprived of the advantages of their only local 
broadcasting service. 

We submit that the decision of the Conynission 
should be reversed with instructions to grant appel¬ 
lant’s application for assignment of license as re- 



quested or pursuant to such further proceedings as 
may be deemed necessary by the Court. 


Respectfully submitted, 

Louis G. Caldwell, 
Arthur W. Scharfeld, 
Attorneys for Appellant. 
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LIST 

Date of 
Action 

4- 8-29 

4- 8-29 

4-12-29 

9-13-29 

9-25-29 

1- 3-30 

2- 21-30 

8-29-30 

12-15-30 


APPENDIX A. 

| 

OF COMMISSION DECISIONS ON APPLICATIONS FOR 
INVOLUNTARY ASSIGNMENT OF LICENSE: 


File No. 


Call 

Letters 


'• 


Remarks 


l-AE-2 


W2XAL 


l-AB-74 


WRNY 


5-AB-6G 


KVOS 


5-AB-119 


KYA 


5-AB-121 

and 

5-AB-123 

5-AB-135 


KGA 

and 

KJR 


KYA 


3-AB-148 


KUT 


5-AB-260 KELW 


4-AB-207 


WCHI 


Involuntary assignment from 
Experimenter Publishing Com¬ 
pany to Irving Trust Co. 
granted without a hearing. 

Involuntary assignment from 
Experimenter Publishing Co. 
to Irving Trust C<j). granted 
without a hearing, i 

Involuntary assignment from 
L. Kessler to Conrad |E. Barker, 
Receiver, granted Without a 
hearing. 

Involuntary assignment from 
Pacific Broadcasting! Corp. to 
F. C. Dahlquist, Receiver, 
granted without a hearing. 

Involuntary assignment from 
Northwest Radio Service Co. to 
Ralph A. Horr, I Receiver, 
granted without a hearing. 

i 

Involuntary assignment from 
F. C. Dahlquist, Receiver, to 
Pacific Broadcasting Corp. 
granted after hearing: 

Involuntary assignment to Wm. 
C. Church, Receiver, denied be¬ 
cause applicant failed to enter 
his appearance after the appli¬ 
cation had been designated for 
hearing. 

Involuntary assignment from 
Earl L. White to Union Bank 
and Trust Co. of Los Angeles, 
guardian of estate of Earl L. 
White, granted without^ a hear¬ 
ing. 

Involuntary assignment from 
Radiophone Broadcasting Corp. 
to Peoples Pulpit Association 
denied by default. Applicant 
failed to appear at the hearing. 
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Appendix A—Continued. 


Date of Call 

Action File No. Letters Remarks 


1-20-31 ....I... WMC Involuntary assignment from 


Memphis Commercial Appeal, 
Inc., to Paul Dillard & Enoch 
Brown, Jr., Receivers, granted 
without a hearing. 


4- 3-31 .... WMC Involuntary assignment from 

Receivers to Memphis Commer¬ 
cial Appeal, Inc., granted with¬ 
out a hearing. 

5- 29-31 . KELW Involuntary assignment from 


Union Bank and Trust Co., of 
Los Angeles as guardian of the 
estate of Earl L. White to Earl 
L. White granted without hear¬ 
ing. (See assignment of 
8-29-30.) 

1-18-32 ........ WLOE Involuntary assignment from 

Boston Broadcasting Co. to 
Wm. S. Fote denied after hear¬ 
ing. 

4- 1-32 ........ WABI Involuntary assignment from 

Pine Tree Broadcasting Corp. 
to First Universalist Society of 
Bangor granted after hearing. 

5- 23-32 ........ WSYR-WMAC Involuntary assignment from 

Clive B. Meredith to James G. 
Tracy and Edmund Smedberg, 
executors of Meredith estate, 
granted without hearing. 
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In the Court of Appeals of the District of 

Columbia 


No. 5605 

William S. Pole, appellant 

v. 

Federal Radio Commission 


BRIEF ON BEHALF OF THE FEDERAL RADIO COMMISSION 

I 


I. STATEMENT 

I 

| 

A. The facts 

This is an appeal from the denial of an applica¬ 
tion dated March 10, 1931, for involuntary assign¬ 
ment of license of a station at Chelsea, Massachu¬ 
setts, known by the call letters WLOE, frojn the 
licensee, Boston Broadcasting Company, to Wil¬ 
liam S. Pote. (R. 6-13, incl.) 

It appearing from this application that ttie ap- 
plicant, William S. Pote, is to be nominal licensee, 
the real party in interest being the New England 
Broadcasting Company, owner of the station trans¬ 
mitter (R. 6, 7), the Commission was unable tjo de¬ 
termine that its granting would serve public ipter- 

est, convenience, and necessity. 

(i) 
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Accordingly, pursuant to Section 11 of the Radio 
Act of 1927, as amended (44 Stat. 1167), it desig¬ 
nated said application for a public hearing Sep¬ 
tember 14,1931, of which due and timely notice was 
given the applicant. (R. 14, 15.) The follow¬ 
ing grounds were stated in said notice: (1) To de¬ 
termine whether public interest would be served 
by the granting of this application; (2) to inquire 
into the manner and method of operation of the 
station, including the use of one 500-watt tube in¬ 
stead of two, as required by the license; (3) to de¬ 
termine the legal status of the ownership and con¬ 
trol of the station as between the parties; (4) to 
determine the financial standing of the proposed 
assignee; (5) because the granting of the applica¬ 
tion would adversely affect the interests of the 
present licensee. (R. 14.) 

Thereafter the applicant, William S. Pote, 
through his attorney, filed his “ Appearance and 
statement of facts w’hich the applicant expects to 
prove” with the Commission in accordance with 
its rules of procedure. (R. 16,17.) 

Whereupon, on September 14, 1931, as stated in 
the notice theretofore given the applicant, the ap¬ 
plication of William S. Pote for involuntary as¬ 
signment of license of station WLOE duly came on 
for hearing before an examiner appointed by the 
Commission. (R. 18.) The applicant was present 
in person and by counsel, and the existing licensee 
of station WLOE, Boston Broadcasting Company, 



was represented by counsel, and both participated 
fully in said hearing. (R. 18-113, inclusive.) 

On November 11, 1931, the examiner regularly 
submitted his report wherein he recommended that 
the application of William S. Pote for involuntary 
assignment of license of station WLOE be denied. 
(R. 113-121, inclusive.) 

On December 19,1931, the applicant filed his ex¬ 
ceptions to the examiner’s report (R. 121-^27, in¬ 
clusive), and filed a motion for rereference to the 
examiner for the taking of further testimony (R. 
127,128), which was denied by the Commission on 
January 4, 1932 (R. 128). 

On January 18, 1932, the Commission filed its 

Statement of Facts, Grounds for Decision and 

! 

Order in the matter of the application of 'Yyilliam 
S. Pote for involuntary assignment of licdnse of 
station WLOE (R. 129-137, inclusive), denying 
said application (R. 137) upon the following 
findings: I 'M 

1. Boston and vicinity now receiv^ good 
broadcasting service from seven radio sta¬ 
tions now located in and near that eity^ other 
than station WLOE and there is not a suffi¬ 
cient showing made of the need for the serv¬ 
ice now rendered or to be rendered % this 
applicant. It does not appear that the pro¬ 
posed service would be materially different 
from that now received in that area. 

2. Although the applicant is the principal 
stockholder of the New England Broadcast- 

i 
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ing Company, it appears that the legal pos¬ 
session of the transmitting equipment of sta¬ 
tion WLOE is in the company and not appli¬ 
cant, and that said applicant would operate 
WLOE only as an agent of the corporation 
were this application to be granted. 

3. Although the New England Broadcast¬ 
ing Company possesses various financial as¬ 
sets, it does not appear that the applicant’s 

financial ability is such as would insure the 

* 

proper maintenance and operation of sta¬ 
tion WLOE. 

4. Public interest, convenience and/or ne¬ 
cessity would not be served by the granting 
of this application. (R. 136.) 

This appeal followed (R. 1-5, inch) 

On February 9, 1932, the Commission filed a 
“Motion to Dismiss” the appeal herein, for the rea¬ 
son that said appeal does not come within the terms 
of section 16 of the Radio Act of 1927, as amended 
July 1,1930 (46 Stat. 844.) Action on this motion 
was deferred bv the Court until consideration of 
the case on the merits. 

B. The issue 

Aside from the jurisdictional question raised by 
the Commission’s Motion to Dismiss, which will be 
discussed in detail in the argument herein, this ap¬ 
peal raises but one issue, viz: Will the granting of 
the application of William S. Pote for involuntary 
assignment of license of Station WLOE serve pub¬ 
lic interest, convenience, and necessity ? 
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I 

H. ARGUMENT 

I 

l 

A. On the motion to dismiss 

1. An application for consent to the assignment of license is not 
an application for modification of license within the meaning 
of section 16 of the Radio Act of 1927, as amended July 1, 
1930 (46 Stat. 844) 


The question presented by the Commissipn’s Mo¬ 
tion to Dismiss arises out of the fact tl^at while 
section 12 of the Radio Act of 1927 (44 St^t. 1167) 
expressly provides that licenses may not be trans¬ 
ferred or assigned, voluntarily or involuntarily, 
without the consent in writing of the licensing au¬ 
thority, no appeal is provided for in section 16 of 
the Radio Act of 1927, as amended July 1, 1930 
(46 Stat. 844) from a denial of such “cohsent in 
writing.’’ I 

It is appellant’s contention that an application 
for assignment of license is no more nor l^ss than 
an application for modification of license, ih which 
the name of the licensee is simply changed or sub¬ 
stituted. (In the case at bar that change would 
be from “Boston Broadcasting Company’^ a cor¬ 
poration, to ‘‘William S. Pote” an individual.) 
Appellant’s thesis is that he has a right of appeal in 
the instant case because section 16 of the Radio 
Act (supra) expressly provides for an appeal from 
any denial of an application for modification of 
license. 

i 

With this we cannot agree. Applications for 
assignment of license and applications for modifi¬ 
cation of license are inherently and essentially dif¬ 
ferent. In the former case, the granting of such 
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an application results in an entirely new, other and 
different person, firm, company or corporation be¬ 
coming the licensee so that responsibility for the 
operation of the station is changed. In the latter 
case, no change occurs in responsibility for the op¬ 
eration of the station, since there is no change of 
licensee but simply a change of the same licensee’s 
name or title. 

That Congress did not intend an application for 
consent to assignment of license to be effected 
through tfye instrumentality of an application for 
modification of license is clearly demonstrated by 
the respective sections of the Radio Act of 1927 as 
follows: 

Section 11 thereof (44 Stat. 1167) provides in 
part as follows: 

If upon examination of any application 
for a station license or for the renewal or 
modification of a station license the licens¬ 
ing authority shall determine that public in¬ 
terest, convenience, or necessity would be 
served by the granting thereof, it shall au¬ 
thorize the issuance, renewal or modification 
thereof in accordance with said find¬ 
ing. * * * 

Section 12 of the Radio Act of 1927 (44 Stat. 
1167) provides in part: 

* * * The station license required 
hereby, the frequencies or wave length or 
lengths authorized to be used by the licensee, 
and the rights therein granted shall not be 
transferred, assigned, or in any manner, 
either voluntarily or involuntarily, disposed 
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of to any person, firm, company, or corpora¬ 
tion without the consent in writing of the 
licensing authority. 

The case at bar is quite the reverse of the case of 
Durham Life Insurance Company v. Fedora^ Radio 
Commission, 60 App.D.C. 375, and Pacific Devel¬ 
opment Radio Company v. Federal Radio Commis¬ 
sion, 60 App.D.C. 378, cited by appellant,! where 
this Court held that an application for construction 
permit to erect a new transmitter of an existing 
stai ion for the use of increased power was anj appli¬ 
cation for modification of license within the mean¬ 
ing of Section 16 of the Radio Act of 1927. Here 
the sub stance of the modification results in h com¬ 
plete change of licensee, that is, responsibility for 
proper operation of the station in the public in¬ 
terest, convenience, and necessity changes, although 
the form may be simply that of a change in names, 
which is a vastly different thing. 

It is a matter of common knowledge tliit the 
very purpose of Section 12 of the Radio Act of 1927 
was to prevent wholesale trafficking in licenses, fre¬ 
quencies, and wave lengths. 1 It placed upon the 

x See Volume 67, part 5, Congressional Record, 60th 
Congress, First Session: “Mr. White: In the existing law 
(Act of 1912) there is no restraint upon the right of a 
licensee to transfer his license. We here deny this right 
except with the consent of the Secretary of Commerce. 
Freedom to barter and sell licenses threatens the principle 
that only those who will render a public service may I enjoy 
a license. It would make possible the acquisition of many 
stations by a few or by a single interest. Your committee 
felt this a possibility to be guarded against.” 

165890—33-2 
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Federal Radio Commission the responsibility for 
determining whether an individual, firm, company, 
or corporation seeking the transfer of a license was 
a proper party to be a licensee by requiring its con¬ 
sent in writing. 

Section 12 of the Act plainly indicates that Con¬ 
gress intended the decision of the Federal Radio 
Commission, with reference to assignment of li¬ 
cense. to he final and that no appeal should lie there¬ 
from; otherwise it would have expressly provided 
for such an appeal. 

Section 10 of the Radio Act of 1927 (44 Stat. 
1166) contemplates that the licensee shall have ac¬ 
tual control over the operation of the station. If 
the Congress had intended that a mere application 
for modification of license be sufficient to cover a 
complete change in licensee, then why did it add 
Section 12 of the Act at all 0 ? If appellant’s conten¬ 
tion is correct, then Section 12 is surplusage. 

2. The commission’s decision on appellant’s application is not 

appealable 

Tlie right of appeal to this Court from any deci¬ 
sion of the Federal Radio Commission is not al¬ 
lowed as a matter of right, but is purely statutory 
and must be strictly followed. Universal Service 
Wireless, Inc. v. Federal Radio Commission, 59 
App.D.C. 319, 41 F. (2d) 113. 

In the Universal case, supra, this Court said: 

The right of appeal being a statutory one, 
this Court cannot dispense with its express 
provision, even to the extent of doing equity. 
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(Citing SaUmarsh v. Tuthill, 12 How. 387, 
13 L.Ed. 1034; Carlin v. Goldberg, 4p D.C. 
450.) 

Appellant’s argument that absurd results will 
follow if it is decided that the present appeal is 
not well taken and that Congress could not ajid did 
not intend such a result may be answered by jrefer- 
ence to the provisions of the Act in question, j Con¬ 
gressional intent is the intent expressed iln the 
language of the Act itself. United Stages v. 
Fisher, 109 U.S. 143; Sutherland, Statutory Con¬ 
struction, 2nd Ed., Sec. 366. Congress has fiot al- 
ways seen fit to make the right of appeal tb this 
Court coextensive with the power of the Co}nmis- 
sion to make decisions, and even though hardship 
result the matter is one for Congress and nbt for 
the Courts. Universal case, supra . 

The correctness of our contention is established 
by the action of this Court March 18, 1933, ifi dis¬ 
missing the case of Wallace v. Federal Radio Com¬ 
mission, No. 5743, upon the Commission’s motion. 
That appeal, as in the ease at bar, was taken [from 
an order of the Federal Radio Commission defying 
an application for assignment of station license. 
The points and authorities here urged were set 
forth in the Commission’s brief in support cjf the 
Motion to Dismiss in that case. 

| 

B. On appellant’s proposed amendment of his application 

for assignment of license 

Appellant asserts (brief, page 12) that aftqr the 
Examiner’s report had been submitted and he ob- 
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served the objection therein, viz, that he, William 
S. Pote, would operate station WLOE only as agent 
for the New England Broadcasting Company on 
the application to be granted, he requested leave to 
amend his said application so as to be in the name 
of the New England Broadcasting Company and 
that 

the purpose of this was to eliminate any ob¬ 
jection that the Commission might have to 
the form used. (R. 127-128.) The Commis¬ 
sion denied the request and then set up their 
failure to so amend as ground for refusing 
to grant the application. 

This is not a fact. Appellant’s application was 
set for hearing in the first place “to determine the 
legal status of the ownership and control of the 
station as between the parties/’ (See notice to ap¬ 
pellant of designation for hearing of his applica¬ 
tion for consent to involuntarv assignment of 
license and reasons therefor, dated August 19, 
1931.) (R. 14.) At the very outset, therefore, ap¬ 
pellant’s attention was directed to the patent am¬ 
biguity in his application. 

General Order No. 93 of the Commission, Section 
14," provided for the amendment of applications 
as follows: 

14. Where no prejudice results to other 
parties, a party will be permitted to amend 

2 Section 14 of General Order Xo. 93 is included in the 
new Rules and Regulations of the Commission and is para¬ 
graph 55 thereof. 



11 


his application, answer, or other pleading at 
any time prior to the conclusion of the hear¬ 
ing. * * * 

At the hearing on appellant’s application for 
consent to involuntary assignment of station li¬ 
cense, the Examiner and counsel for respondent, 
Boston Broadcasting Company, on several occa¬ 
sions reminded the applicant that the application 
being heard was that of William S. Pote and not 
the New England Broadcasting Company, (r. 31, 
40, 41, 77, 85, 93, 95, and 98.) In fact, at the hear¬ 
ing on Mr. Pote’s application, Mr. Thomas F. 
Driscoll, President of the New England Broadcast¬ 
ing Company, was asked specifically why th^ New 
England Broadcasting Company did not appily for 
the WLOE license since it is the legal entity to 
which he testified he was going to give his financial 
backing. (R. 98.) 3 

3 Testimony of Mr. Thomas F. Driscoll (R. 98): | 

“ Q. Do you understand that the license, if granted, 
would remain indefinitely in Mr. Pote’s name?—4- Yes; 
I understand so. 

“ Q. Why did not the New England Broadcasting 
Company, if it is that legal entity to which you are 
going to give your backing, apply for this license?— 
A. I inquired about that and the understanding that I 
got was that from conditions as they now stand with the 
Boston Broadcasting Company having the license trans¬ 
ferred under a certain contract and the physical part of 
the New England Broadcasting Company, which was 
necessary to have the equipment—what was your ques¬ 
tion ? 

“ Q. Why the New England Broadcasting Company 
did not apply for this license?—A. From the fact that 
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It is very apparent, therefore, that the applicant 
and the New England Broadcasting Company had 
called to their attention at the hearing the very 
point involving the legal status of the ownership 
and control of station WLOE as between the par¬ 
ties, but, nevertheless, no application was filed by 
the New England Broadcasting Company either 
before or during the hearing. Instead, three 
months after the hearing, upon receipt of the 
Examiner’s report in which the Examiner con¬ 
cludes: “The applicant, William S. Pote, appears 
merely as; nominal applicant for consent to the 
reassignment of the WLOE station license to him 
for the benefit of the New England Broadcasting 
Company” (R. 120), appellant first filed exceptions 
to the Examiner’s report citing this conclusion as 
error and then filed a “Motion for Rereference to 
the Examiner for the taking of Further Testi¬ 
mony” in which he states (paragraph 5, R. 127, 
128): 

If permitted, applicant desires to amend 
his application so as to be in the name of the 

it was considered a new license and from conditions that 
now exist if the license is granted with the Boston Broad¬ 
casting Company going into bankruptcy the license would 
be suspended or taken off the air, and it would be detri¬ 
mental to the New England Broadcasting Company; that 
if we apply under the New England Broadcasting Com¬ 
pany it would be considered as a new license and in the 
interim the station would be taken off the air; and that 
is the reason it stands as it does. ” (K. 98.) 
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New -England Broadcasting Company. The 
purpose for so doing is to eliminate any and 
all objections to the granting of the applica¬ 
tion presented by General Order 95. (See 
Appendix B, General Order No. 95.) 

The Commission denied the Motion for Rerefer- 

i 

ence to the examiner (R. 128) for reason^ which 
will be discussed in detail in the argument on that 
point. I 

It denied appellant’s request in said motion to 
“ amend his application so as to be in the name of 
the New England Broadcasting Company” because, 
in the first place, even if considered an application 
to amend, appellant had had, under the Commis¬ 
sion’s rules, from August 19, 1931, the date of the 
notice of designation for hearing of his saici appli¬ 
cation (R. 14 and 15), until September 1^, 1931, 
the date of the hearing, within which to amend his 
application, and, second, although the particular 
matter was called to his attention at the hearing and 
appellant might have then requested the substitu¬ 
tion of an application by the New England Broad¬ 
casting Company for his application, he tyid not 
do so, but instead waited until three months after 
the hearing and after the filing of the Exaihiner’s 
report before he even suggested it. Then having 
come to an impasse, he attempted a change of 
applicants. 

The Commission’s decision was based upon the 
application before it and the hearing had thereon. 
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We submit that the rule of the Commission provid¬ 
ing for the amendment of applications is reason¬ 
able and its validity is not here questioned. Ap¬ 
pellant had ample opportunity to amend his appli¬ 
cation in accordance with said rules, but chose 
rather to ignore them. It was not error, therefore, 
for the Commission to deny the request contained 
in appellant’s Motion for Rereference. Appellant 
cannot now reasonably complain of the Commis¬ 
sion’s eventual finding and decision with respect to 
his pending application for assignment of license. 

C. On the motion for rereference to the examiner 

The hearing on the application of William S. 
Pote for consent to involuntary assignment of li¬ 
cense from the Boston Broadcasting Company to 
appellant was held September 14, 1931 (R. 18-113, 
inch). The Examiner filed his report therein No¬ 
vember 11,1931 (R. 113-121, inch) and exceptions 
to it were filed by appellant on December 11, 1931 
(R. 121-126 inch), after which, on December 18, 
1931, he filed a Motion for reference to the Exam¬ 
iner for the taking of further testimony (R. 127, 
128). The Commission denied this motion Janu¬ 
ary 4, 1931 (R. 128), because it stated no substan¬ 
tial reason why it should be granted (R. 127, 128). 
It does not appear from said Motion that any new 
or additional evidence had first come to the appel¬ 
lant’s attention which was not and could not have 
been presented at the hearing or that if new evi¬ 
dence had arisen since the hearing, that the same 
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was beyond his control (R. 127, 128). In any 
event, appellant does not assign the Commission’s 
denial of this motion as error and makes but pass¬ 
ing reference to it in his brief (page 2). 

It is well settled that motions for rereference or 
rehearing are addressed to the sound discretion of 
the Court or Board and are not appealable unless 
there has been a clear abuse of discretion. Rich¬ 
ards v. Meissner, 24 App.D.C. 305; Diihbar v. 
Schellenyer, 29 App.D.C. 129; Render v. Arkansas 
Valley Trust Company, 196 Fed. 1,115 C.ClA. 625; 
Radio Investment Company v. Federal Radio 
Commission, — App.D.C. —, 62 F. (2d) 381. The 
record here discloses no abuse of discretion. 

D. On the merits 

Appellant has no right to an assignment of the 
license for station WLOE unless public interest 
will be served thereby. The Commission, bfter a 
careful consideration of the record, the evidence 
adduced at a public hearing on appellant’s appli¬ 
cation for involuntary assignment of license of sta¬ 
tion WLOE, the Examiner’s report thereon l*ecom- 
mending a denial, and the appellant’s exceptions 
to the Examiner’s report, found that public in¬ 
terest would not be served by the granting 
thereof. This general finding was based upon the 
following specific findings: 

1. Boston and vicinity now receive good 
broadcasting* service from seven radio sta¬ 
tions now located in and near that city other 
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than station WLOE, and there is not a suf¬ 
ficient showing made of the need for the 
service now rendered or to be rendered by 
this applicant. It does not appear that the 
proposed service would be materially differ¬ 
ent from that now received in that area. 

2. Although the applicant is the principal 
stockholder of the New England Broad¬ 
casting Company, it appears that the legal 
possession of the transmitting equipment of 
station WLOE is in the company and not 
applicant, and that said applicant would op¬ 
erate WLOE onlv as an agent of the cor- 
poration were this application to be granted. 

3. Although the New England Broadcast¬ 
ing Company possesses various financial as¬ 
sets, it does not appear that the applicant's 
financial abilitv is such as would insure the 
propier maintenance and operation of sta¬ 
tion WLOE. (R. 137.) 

IS The Commission’s first finding of fact 

The substance of this finding is that appellant has 
shown no need for the service to be rendered by him 
and that Boston and vicinity now receive good 
broadcasting service from seven radio stations now 
located in or near that city without station WLOE. 

Appellant states (brief, page 11) that “upon an 
application for assignment of license it was as¬ 
sumed that he would continue the operation of 
WLOE as a typical local station.” He further 
states “not a word of testimony appeal’s in the rec¬ 
ord which would indicate that there is no need for 
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the WLOE service or that it is a duplication of the 
service of other stations. The Commission’s find¬ 
ing is apparently based solely on a recital in its 
Statement of Facts showing a list of stations in the 
Boston area.” 

Under Section 9 of the Radio Act of 1927, as 
amended (44 Stat. 1166), applications of whatever 
kind may be granted only when public interest will 
be served thereby. The facilities available! for use 
are severely limited by scientific and physical fac¬ 
tors, and a necessary element, therefore, inj consid¬ 
ering public interest always is whether thpre is a 
need for the proposed service. Such a shewing is 
inherently a part of every application ancj. appel¬ 
lant’s application is no exception. | 

Appellant offered no showing of any need for the 
proposed services of station WLOE, assuming 
“that he would continue the operation of WLOE 
as a typical local station.” (Brief, page 111) The 
fallacy in this assumption is that there is n0 show¬ 
ing in the record of any need in the Boston ^rea for 
the services of an additional “typical local station.” 

The burden of proof upon an application for an 
instrument of authorization is upon the applicant. 
Technical Radio Laboratory v. Federal Radio Com¬ 
mission, 59 App.D.C. 125; W. 0. Ansley, Jr., v. 
Federal Radio Commission, 60 App.D.C. 19; Riker 

v. Federal Radio Commission, 60 App.D.C.! 373. 

: 

A list of all existing stations and all pending ap¬ 
plications is, under paragraph 64 of the Commis- 
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sion’s regulations (see Appendix C) expressly made 
a part of every record, without special request or 
offer by any party in any hearing, upon application 
for any instrument of authorization. This list is 
published from time to time. It appears from the 
current list that the following stations are located 
in and serving the Boston area: 


Station 

Location 

i 

Power 

i ... 

WBZA. 

Boston, Mass. 

1 kilowatt. 

25 kilowatts. 

1 kilowatt. 

Do. 

Do. 

250 watts, L. S. 100 watts. 
500 watts. 

WBZ.. 

_do. 

WE El... 

.do. 

WNAC-WBIS . L . 

.do . 

WHDH . L . 

. do . 

WLEY . L . 

Lexington, Mass .. 

WBSO.L. 

Needham, Mass. 




2. The Commission’s second finding of fact 


The Commission found that although the appli¬ 
cant is the principal stockholder of the New Eng¬ 
land Broadcasting Company, it appears that the 
legal possession of the transmitting equipment of 
Station WLOE is in the Company, not applicant, 
and that said applicant would operate the station 
only as an agent of the corporation, were this ap¬ 
plication to be granted. 

It appears from the record that the applicant, 
William S. Pote, has been in the broadcasting busi¬ 
ness since 1926 and was the original licensee of 
Station WLOE. (R. 21.) In the latter part of 
1927, the New England Broadcasting Company, a 
corporation, was formed, which took over the phys¬ 
ical equipment of Station WLOE, and issued to 
William S. Pote 550 shares of stock in said cor¬ 
poration in return for the same. (R. 21.) Mr.. 
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Pote continued to operate the station With the 
equipment then owned by the New England Broad¬ 
casting Company until January, 1929, whep he and 
it entered into an agreement with the Boston 
Broadcasting Company, whereby the management 
of station WLOE and its physical assets were 
leased to the Boston Broadcasting Company for a 
term of years. (R. 8-12, inel.) At that fime Mr. 
Pote filed with the Commission an application for 
voluntary assignment of license to the Boston 
Broadcasting Company, which was granted by the 
Commission (R. 22), but no copy of said agreement 
was attached to said application, and the Commis¬ 
sion then had no knowledge or information of said 
agreement or its terms. 

It appears from this record, however, tjhat one 
of the terms of said 1929 agreement was that the 
Boston Broadcasting Company would transfer the 
transmitter and execute such papers as niight be 
necessary to assign the license to the New England 
Broadcasting Company in case of failure tjo make 
payments to the assignors as provided therein. 
(R. 10.) The Boston Broadcasting Company de¬ 
faulted under the terms of said agreement, and 
the New England Broadcasting Company I filed a 
bill in equity in the Superior Court of Massachu¬ 
setts to repossess the WLOE transmitter and to 
bring about an assignment of license. That Court 
entered its decree on June 12,1931, in favor of the 
complainant, New England Broadcasting Com¬ 
pany. It does not appear from said decree that 



We agree with appellant that it is not necessary 
for a licensee to own the transmitting equipment 
for the use of which he seeks an instrument of au¬ 
thorization, under the Radio Act of 1927, but we 
contend that it is an essential prerequisite to the 
issuance of any license required by the Act that a 
licensee have absolute and independent control over 
the operation thereof. 

It is manifest from the record before us that the 
applicant, William S. Pole, appellant herein, does 
not and will not have absolute and independent con¬ 
trol over the operation of station WLOE. In the 

(Footnote continued from p. 21) 

44 Q. Did you ever pledge that stock as security to any¬ 
one for a loan?—A. Not to me personally; no. 

44 Q. Not to you personally?—A. No. 

44 Q. What do you mean, not to you personally? To 
someone else personally you pledged that stock for a 
loan?—A. I pledged that stock for a loan with Mr. 
Driscoll. 

44 Q. And you pledged it for a loan to whom?—-A. For 
money he advanced to the New England Broadcasting 
Company at the time. 

44 Q. Is this stock still outstanding for that loan?— 
A. No, sir. 

44 Q. When did you repay that loan?—A. The stock 
was returned to me about a month ago. 

44 Q. You paid the loanf —A. No, sir. 

44 Q. The loan was a matter of $500, was it not ?— 
A. It was more than that. 

44 Q. How* much?—A. Oh, about— all the money ad¬ 
vanced to the New England Broadcasting Company by 
Mr. Driscoll. 

44 Q. In other words, Mr. Driscoll having advanced cer¬ 
tain moneys to the New England Broadcasting Company, 
to secure him further you pledged the stockf —A. 
Absolutely.*' 
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first place, his control is dependent upon the vote 

_ _ 1 

of the stockholders of the New England Brdadcast- 
ing Company, a corporation. In the second place r 
looking behind the corporate theory, as appellant 
suggests we should, we find that the vote of the 
stockholders depends upon the control of stock 
which, although physically returned to the [posses¬ 
sion of appellant a short time before the heading on 
his application, is, nevertheless, hypothecated to 
another stockholder of the corporation for a loan 
which the record discloses to be unpaid. There is 

i 

nothing in the record to show that Mr. Pote has 
made any arrangements for the discharge of this 
loan or that as a matter of fact he is able to do so. 
From the affirmative showing made in this Record 
as to his financial status (which will be considered 

i 

later herein in some detail) it appears that Appel¬ 
lant’s assets are not sufficient to discharge this 
loan. 

The New England Broadcasting Company is ad¬ 
mittedly the real party in interest. It brought the 
suit in equity in the Superior Court of Massachu¬ 
setts which resulted in a decree declaring it en¬ 
titled to an assignment of the WLOE license 
“ subject to the approval of the Federal Radio 
Commission.” 

The spirit and letter of the Radio Act of 1927, 
as amended, require the licensee of any station to 
be the real party in interest. 

_ I 

But the New England Broadcasting Company is 
not the applicant and the record discloses no valid 
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reason why it did not in the first place make the 
application for involuntary assignment rather than 
William S. Pote, appellant. 

Under the circumstances, there would seem to be 
no reason why the Commission should ignore the 
general rule that a corporation is a distinct entity 
(.Eichelberger v. Arlington Building, 52 App.D.C. 
23) and look behind that entity. This Court held 
in the Eichclberger v. Arlington Building case, 
supra, that where a corporation is employed to fur¬ 
ther a wrong, the law will go behind the fiction and 
treat the stockholders as if the corporation did not 
exist. This is not such a case. It is not necessary 
in this case to ‘‘reach substantial justice,” as ap¬ 
pellant puts it (brief, page 14) that the Court go 
behind the corporate fiction. The corporation in 
question had the remedy in its hands, in the first 
instance, and might have, itself, filed the applica¬ 
tion for assignment of the WLOE license, and it did 
not do so. 'We respectfully submit that the Com¬ 
mission is not now required to do by indirection 
what the corporation itself might have done 
directly. 

3. The Commission’s third finding of fact 

The Commission found that the applicant’s finan¬ 
cial ability is not such as would insure the proper 
maintenance and operation of station WLOE. 

It appears from the testimony of William S. 
Pote, the applicant, that his assets are as follows: 
Physical assets of the Boston Broadcasting Com¬ 
pany, Bankrupt, purchased by him from the Trus- 
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tee of said Bankrupt Corporation for $1,000 (R. 
103,104) ; 550 shares of the stock of the Ne 1 ^ Eng¬ 
land Broadcasting Company upon which appellant 
placed a value of $25.00 per share. He said he had 
no idea what it might bring on the open rfiarket. 
(R. 50, 51.) This stock is, however, pledged as se¬ 
curity for a loan of $9,100.00 to Mr. Thoma^ Dris¬ 
coll. (R. 57, 86, 91.) Some land in Revere, Mas¬ 
sachusetts, upon which the applicant placed a value 
of $2,000.00, and his automobile upon which he did 
not place a value. (R. 34.) | 

Besides the foregoing, appellant relies upon the 
promise of further financial backing from Mr. 
Thomas F. Driscoll. On cross-examination Mr. 

i 

Driscoll was asked what his financial understand- 
ing with Mr. Pote then was in the event his license 
were granted; that is, what the amount was for 
which he was committed and the terms of any agree¬ 
ment entered into between him and Mr. PoteL He 

I 

replied, “I don’t think those have been developed 
yet, but it would be just that I would back hpn to 
the amount of $10,000.00 individually.” (Rj 94.) 
Mr. Pote testified, however, that without this out¬ 
side backing he would be unable to undertake the 
operation of the station . (R. 59.) 

We submit the foregoing conclusively sustains 
the Commission’s third finding. 

E. The Commission’s findings of fact, supported by sub¬ 
stantial evidence, are conclusive, and should be sus¬ 
tained by this court. 

i 

As heretofore stated (brief, pages 16-25, ipcl.), 
the findings of the Commission are supported by 
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substantial evidence. They are therefore, in accord- 
ance with Section 16 (d) of the Radio Act of 1927,. 
as amended (46 Stat. 844), conclusive. Sprout v. 
Federal Radio Commission, 60 App.D.C. 333; 
Biker v. Federal Radio Commission, 60 App.D.C. 
373; Braky v. Federal Radio Commission, — App. 

D.C. -, 59 F. (2d) 879; Trinity Methodist 

Church, South, v. Federal Radio Commission, — 

App.D.C.-, 62 F. (2d) 850; Beebe v. Federal 

Radio Commission, — App.D.C.-, 69 F. (2d) 

914. 

III. CONCLUSION 

For the reasons herein set forth it is respectfully 
submitted that the Commission’s decision should be 
affirmed. 

i Federal Radio Commission, 

Bv Bex S. Fisher, 

Acting General Counsel . 
Faxney Neyman, 

Assistant Counsel _ 
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GENERAL ORDER NO. 9 

Federal Radio Commission, 

Washington, D.C., May 1 3,1927. 

Section 12 of the Federal Radio Act provides 
that no station license shall be transferred! or as¬ 
signed either voluntarily or involuntarily vrithout 
the consent in writing of the licensing authorities. 

It is hereby ordered that any person desiring to 
purchase a broadcasting station shall make appli¬ 
cation for a new license to the Commission pn the 
application blank forms. In addition thereto, the 
proposed seller or assignor of the station muit also 
write a letter to the Commission to the effedt that 
he desires to sell or transfer this station to tie ap¬ 
plicant for the above-named license and wishes a 
license issued to this applicant in place and instead 
of himself. 

The Commission may either grant or refuse the 
license or grant with modification as to frequency 
and power. 


Appendix B 


GENERAL ORDER NO. 95 

Federal Radio Commission, 

Washington, J).C. 

At a session of the Federal Radio Commission 
held at its offices in Washington, DC., September 
29,1930; 

( 27 ) 
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For the purpose of giving the Federal Radio 
Commission more accurate information concerning 
radio stations, for the prevention of violations of 
Section 12 of the Radio Act of 1927, as amended, 
and further to give effect to other provisions of the 
law, 

It is hereby ordered: 

1. That all applications for consent to the assign¬ 
ment of a construction permit or license shall be 
made upon forms prescribed by the Commission 
setting forth such facts as are necessary to show 
that the assignee is eligible and qualified to receive 
a construction permit or license and that the con¬ 
tinued operation of the station will be in the public 
interest. Where the assignment is voluntary, the 
application shall be executed in duplicate by both 
assignor and assignee, and duplicate verified copies 
of the sale or lease contract shall be attached to 
such application and made a part thereof. Such 
contract shall provide that the assignee will have 
complete control of the station equipment and ap¬ 
paratus and of its operation, including unlimited 
supervision of programs to be broadcast from the 
station, and shall be subject only to the consent of 
the Commission; where involuntary, it shall be exe¬ 
cuted by the assignee and shall, in addition, set 
forth the nature of such involuntary assignment 
and a certified copy of the court order or legal in¬ 
strument by which assignee has obtained such 
right; 

2. That the insolvency of the licensee of any radio 
station shall be grounds for the revocation of the 

• station license and/or the refusal of the renewal 
thereof. The appointment of receivers upon 
grounds of insolvency and preliminary adjudica- 
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tions of bankruptcy will be considered by thej Com¬ 
mission as prima facie proof of insolvency, i Final 
adjudications will be accepted as conclusive; 

3. That a violation of any of the provisions of 
this order will be deemed grounds for the revoca¬ 
tion of station license, under Section 14 qf the 
Radio Act of 1927, as amended, or for denial of the 
application for renewal of the station license held 
by a licensee so violating any provision of this 
order; 

4. That General Order No. 9 is repealed. 

Federal Radio Commission, 
By James W. Baldwin, 

Secretary . 

Appendix C 

RULES AND REGULATIONS OF THE FEDERAL RADIO 

COMMISSION j 

64. Except as hereinafter stated the rules of evi¬ 
dence governing civil proceedings in the courts of 
the United States shall govern formal hearings be¬ 
fore the commission, any commissioner or exam¬ 
iner; provided, however, that the commissiorj. re¬ 
serves the right to relax such rules in any case 
where in its judgment the ends of justice will be 
better served by so doing. 

(a) In any hearing on an application for ah in¬ 
strument of authorization the following records 
of the commission shall be considered as a parjt of 
the record without special request or offer by jany 
party unless otherwise stated in the transcript 

(1) A list of all stations, together with their 
authorized power, frequency, and hours of opera- 
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tion, licensed in the band of frequencies 1 in which 
authorization to operate is sought; 

(2) A list of all applications pending at the date 
of said hearing with respect to an j station seek¬ 
ing to operate in said band; 1 

(3) Such of the commission’s published rules 
and regulations as have to do with the band of fre¬ 
quencies in question and with the services per¬ 
mitted in such band. 1 


1 “ Band r ’ or “ band of frequencies ” as used herein shall 
be taken as referring to the major bands, namely, low (10 
to 100 kilocycles), medium (100 to 550 kilocycles), broad- 
castr(550 to 1,500 kilocycles), medium high (1,500 to 6,000 
• ' kilocycles), high (6,000 to 30,000 kilocycles), and very high 
(above 30,000 kilocycles). 
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